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Gjurt of Appeals ol the District of Columbia 


Xo. 4818. 


John William Mangum, Appellant, 1 


Capital Traction Company, a Coriioralion. 


Supremo Court ol‘ llie District of Columbia 


At Law. 


No. 71354. 


John William Mangum, Plaintiff, 


Capital Traction Company, a Corporation, Defendant. 


United States of America, 1 

District of Columbia, ss: I 

I 

Be it remembered that in tlie Supreme Court of; the Dis¬ 
trict of (Columbia, at the City of Washington, j in said 
District, at the times hereinafter mentioned, the tjollowing 
papers were filed and proceedings had, in the abovej-entitled 
cause, to wit: i 

' I 
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1 


Declarafinn. 

Filed Mar. 211, 192G. 


In the Supreme Court of the District of Columbia, Holding 

a (hrcuit Court. 

At Law. 

Xo. 71:F)4. 

JoiiN WiLLiA.M Manoc.m, Plaiiitilf, 

vs. 

Capital Traction C’o.mpanv, a (Corporation, Defendant. 

1. The ])laiiitiff, John William Maiigum, siu‘s the di'fmid- 
aiit, (Capital 'fraction (Company, a corporation, for that 
heretofore, to-wit, on the 2bth day of .March, the de¬ 

fendant was a common carrim’ by railroad in the District 
of (C()lnijil)ia and tin* State of .Marvland, enLcai;'(‘d in the 
carrying of passtmgc'rs for hire in cars and liable as a com¬ 
mon carri(‘r by railroad nndm' tin* .Vet of (Congress, aji- 
j)rovc‘d April 22, l‘.M)S, .‘to Statute-at-Large bb, as amended, 
and in the ot)eralion and movement of its cars the defemd- 
ant owned and leased ceiMain tracks, among which were two 
tracks situated on Fonrti'enlh SlrecM, Xorthwt‘st, in said 
District, one of said tracks being used for northbound traffic 
and the othc‘r for southbound trallic, and on the day and 
year aforesaid, tin* (h*fendant opm-ated cars frecpieiitly and 

continuouslv ovtu* tln‘ said tracks, and on tin* dav and vear 

• • • 

aforesaid th(‘ plaintiff was an employee of said d(*fendant 
in the capacity of motorman and it was his, plaintiff's duty 
to operate one of the cars of said defeinlant on >uch tracks 
and undm* such c'onditions as the did'emlant should direct 
him so to do: and while so employ(‘d and while in the actual 
dischargt* of his duties as afort*said, the jilaintiif was oper¬ 
ating one of th<‘ cars of said debmdant on the north- 
2 bound trip on the said FourtcHUith Strt‘et, and had 
brought the car to a cmnplete stop, without fault or 
negligence on hisipart, at or near Farragut Sti’eet, for the 
purpose of discharging {>assengers which action on his part 
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was within the scojie of his employment, and t|ie ])lainti£f 
avers tliat at the time and t)la(*e aforesaid it wAs the duty 
of the defendant, tlirou^li its ai»‘ents and employees, to use 
care and caution in the mana^uement, control ancjl operation 
of its other cars, to have the l)rakes and other'appliances 
in a safe and workable condition, to kee]) a lobk-out and 
to give warning to i)laintiff of the apjiroach ofisaid cars; 
nevertheh‘ss, at llu* time and ])!ace aforesaid, tihe <lefend- 
ant throngli its agents and employees did not fnliill its duty 
in tliis l)i‘Jialf hut on the conlrarv wliollv failed and ncg- 
lected lo us(‘ that can* and caution which it wgs its duty 
to use and failed and neglected to have the car iiAmediately 
following the car opei'aled hy the ])laintiff undbr control, 
and failed and n(‘gh‘cled to have the brakes and other aj)- 
pliances of said rear car in a safe and workablel condition, 
and failed and neglected lo ken*]) a look-out a}A‘<Kl or to 
give warning of the appi’oach of said rear car, ajid allowed 
said rear car to ))e operat(‘d at a dangerous apd reckless 
rate of speed and as a result of its negligenee in tpiis regard 
the said I'ear car which was immediately followibg the car 
being opcu’ated by the plaintilT, then in the i)ossi*ssion and 
control of said defendant and lK‘ing operated by employees 
of said defendant, and ])y the r(‘ason of the negjligence of 
said emjiloyees and of said defendant in tlie P|>eration, 
management and control of said rear car and without 
knowledge of the ))laintiff of tlie approach of said car, did 
violently collide with the car Ix'ing operated i)y ithe plain- 
tit'f at the tim(‘ and place aforesaid, notwitlhstanding 
3 the defendant saw or could have seen by thje exercise 
of diu* care the ear being 0 ])erated by tlig plaintiff 
in time to control said rear ear so as to avoid eolliding, and 
the i)Iaintiff avers that as tli(‘ result of said eollisipn caused 
by the ingligiuiee of said defmidant, the i)laiintiff was 
thrown fi'om a standing ])ositi(m violently to thh floor of 
the ear he was operating, and he was j)ainfullyi severely 
and permanently injured, to wit, his skull was |fraetured 
which resulted in epil(‘psy of a permanent naturej his body 
and head iras severely bi-uis(*d and injured, and his ner¬ 
vous system was and has continued to ])e shocked and 
greatly inpiaired, and by reason of which several hurts and 
injuries the said plaintiff became subject to great!pain and 
weakness and mental and bodily suffering and so [remained 



4 


J. \V. MANGUM VS. CAPITAL TRACTION CO. 


and coiitiniiod for a Ion.::: space of time, to wit, hitherto, 
during all of which time the said plaintiff snifered great 
pain and was and,is hindered and ]irevented from perform¬ 
ing and transacting his necessary and usual duties and af¬ 
fairs as formerly, and was and is seriously and perma¬ 
nently injured in bodily health and strength, and was and 
is so incapacitated that he cannot and will not in the future 
be able to engage in any kind of gainful occupation, and 
he has lost large sums of monev which he would otherwise 
have earned and his earning capacity has been reduced to 
nothing, and he has been compelled to pay out and expend 
sums of money in endeavoring to be healed and cured of 
the injuries received as aforesaid, all to his great damage 
in the sum of fifty thousand (bO.OOO) dollars: 

Wherefore, the }>laintifT brings this suit and claims dam¬ 
ages in the sum of fifty thousand (50,000) dollars, besides 
costs. 

2. The plaintitT, John William Mangum, sues the 
4 defendant. Capital Traction Company, a Corpora¬ 
tion, for that heretofore, to-wit, on the 25th day of 
March, 1924, the defendant was a common carrier bv rail- 
road in the District of Columbia and the State of Marvland, 
engaged in the carrying of ]>assengers for hire in cars and 
liable as a common carrier bv railroad under the Act of 


(’ongress, approved April 22, 190S, .*’,5 Statute-at-Large 55, 
as amended, and in operation and movement of its cars 
the defendant owned and leased certain tracks, among 
which were two tracks situated on Fourteenth Street, 
Northwest, in said District, one of said tracks being used 
for northbound traffic and the other for southbound traffic, 
and on the day and yi'ar aforc'said, the (h*fendant ojierated 
cars frecpuuitly and continuously ovm* the said tracks, and 
on the day and year aforesaid tiu' plaintiff was an employee 
of said defendant in the capacity of molorman and it was 
his, plaintitT's, duty to op(‘rate one of the cars of said de¬ 
fendant on su(‘h tracks and un<h‘r such conditions as the 
defendant should dirc'ct him so to do; and while so em¬ 
ployed and while in the actual discharge of his duties as 
aforesaid, the t)laintiff was o])erating one of the (*ars of 
said defendant on the north-bound trip on the said Four¬ 


teenth Street, and had brought tin* cai* to a complete stop 
without fault or negligence on his ])art, at or near Farragut 
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Street, for the purpose ;^f diseliarg’ing- passengers which 
action on his part was within the sco])e of liis enjiployment, 
and the i)laintiff avers tliat at the time and placej aforesaid, 
it was the duty of the defendant, tln-oui>-h its Ui^ents and 
employees, to use care and caution in tlie management, con¬ 
trol and o])eralion of its other ears, to give warning to 
])laintiff of th(‘ a])])roach of its other cars and Ito protect 
])laintiff from injury occasioned hy the negligeiice of his 
fellow (‘inployees, iie\’(*rth(*h‘ss, at the time! and place 
5 afor(‘said, tlu* der(‘ii(l;»nt lunploye, the mo|torman of 
the cai* imnu‘diat(‘ly following the car oj^erated hy 
the plaintiff, failed to projXM'ly opcu-ate the carl under his 
care and conti’ol and iu‘glig(‘!itly suffered and perbaitted the 
car und(‘r his control to laiii iiitd and against thq car oper¬ 
ated hy the ])Iaintiff at the time and phu'e aforesaid, and 
the t)laintiiT avei-s that as the i*esult of said coHisUm caused 
by the negligence of the said d(‘fendant through lits agents 
and emi)loyees as afor(*said, the plaintiff was thijown from 
a standing position violently to tlu* tloor of the egr he was 
o])erating, and he was ])ainfully, severely and perpianently, 
injured: to wit, his skull was fractui'ed which resulted in 
epilei)sy of a ])ei-manent natui'e, his body and head teas 
severelv bi-uised and injnr(‘d, and his nervous sVstem was 
and has continued to lx* shocked and gi’eatly im]):|iired, and 
by i-eason of which si‘V(*i-al hui’ts and injui*i(*s the Haid plain¬ 
tiff became subject to great pain and weakness ahd mental 
and bodily sutfering and so ]•enlained and contfnued for 
a long s])ace of tinu*, to wit, hitherto, during alii of which 
time the said ])laintiff suffered great ])ain and vks and is 
hind(‘i-(‘d and ])revented from ])erfoiTning and transacting 
his iu*c(‘ssarv and usual duties and alfairs as formerlv, and 
was and is seriously and permanently injured in bodily 
health and strength, and was and is so incapacitated that 
he cannot and will not in the future be able to (|ngage in 
any kind of gainful occupation, and he has lost lajrge sums 
of money which he would otherwise have earnecl and his 
earning ca])acity has been reduced to notliing, aiid he has 
been c(»m])e!led to pay out and expend sums of ^oney in 
endeavoring to be healed and cured of the injuriesi received 
as aforesaid, all to his great damage in the suih of fifty 
thousand (bO^OOO) dollars; j 
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'Wlicrcroro, the plaintilV i.i'Iiigs this suit and claims 
damages in the sum of til'ly thousand (50,000) 
dollars, ])esides costs. 

\V. (IWVXX (iAKl)lXMK, 
SOTTll TKM.MBLM, din, 

AUonu'ijti f(tr PlaintiJJ. 

Drjouhmt's Plva. 

Fih*(l Apr. 15, 1020. 


For a plea to the plaintiiV's declaration the dereiidaiit 
admits its coi-por,at(* existence and that on, to wit, the 25th 
day ol* March, 1024, it was a common carrier ot‘ passengers 
]‘or hire in cars propelh'd hy electI’icity over and upon cer¬ 
tain sli-(‘ets in the (’ily of Washington, District ol' Folumbia, 
inclinling 14tli Slr(‘(‘t, X. W., in said Fity; that upon the 
occasion set t'oi'tli in tin* declaration of plaintil'f, he, the 
said plaintiff was mnployed and (Uigaged as motornian in 
operating' one of the <‘ars of (h'Fuidant as in said de(*lara- 
tion alleged, and the defendant further admits that it was 
its duty to have the hi-akes and otlnu* apjdiances of its cars 
in a saf(‘ and woi'kahle condition. But the defendant denies 
that at the tinu‘ and place and as av(.*rr(‘d in plaintiff's 
declaration, it, tlu‘ defmidant failed and negh*ct(‘d to use 
the car(' and caution which /rr/s its dut\'. or faih‘d and iu‘g- 
lected to liavc* the car immediatt‘ly following th(‘ car o])er- 
ated by the ])laintiff uinhu- cont rol oi* faih‘d and negh‘cted to 
liave th(‘ brak(‘s a:nd otluM* applianc(‘s of said car in a safe 
and workable condition or fail(‘d and negh'cted to k(‘ep a 
lookout ahead or give warning of th(‘ a])proach of said rear 
car or allowt‘d said car to bt* o])erate<l at a dangerous 
7 and reckless rat(‘ of s])eed. And defendant further 
denies tliat the injuri(‘S to tlie plaintiff, if any, as 
averred in said declaration were the result of any negligence 
or want of care on the part of the defendant or its agents 
as set forth in said declaration. And the defendant further 
denies that the ]4aintiff was injured or incapacitated as 
averred in said declaration. 

Defendant further says that the plaintiff in accepting em¬ 
ployment from the defendant as motorman and in operating 
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i 

the car in question under the circumstances thdn and there 
existing assumed the risks incident to such emijloyment. 

G. THOMAS DUX|LOF, 
Attormy for Defendant, 
April 15, 1926. | 

I 

Joinder In I a sue. 1 


Filed Apr. 20, 1928. 


The plainliir joins issue upon the det'endant'js plea tiled 
in the above entitled cause. j 

\V. GWYNX GAKHlXEK, 
SOUTH THLMiiLE, Jk., 

Attorneys for Dlaintlff. 

\ 

I 

Addlllo}ial Pleas. I 

I 

Filed Jan. 20, 1927. I 


2. And for a further {>lea to the plaintiff’s (Jfeclaration 
tlie defendant says that the plaintilf ought not |,o have or 
maintain his said caust‘ of action against it, because, de- 
fejidant says, after the alh'ged negligence resulting 
8 in the alleged injury to plaintiff and before the com- 
nnniceinent of this a(‘tion, to wit, on the 4th day of 
May, 1924, in tin* District of Columbia, the said plaintilf 
by his dei‘(l of r(‘h*as(‘, tlnm and there by him mhde, sealed 
and d(‘livei*ed to the said defendant, and ])earing date of the 
day and y(*ar aforesaid, wliicli said deed of release is now 
here shown to tlie Court, the date wliereof is tlik day and 
y(*ai* aforesai<l, di<l I'einise and release and foij’ever dis- 
(diarge tlie said defendant, and its successors, frorp any and 
all actions, eauses of action, claims and demandjs whatso- 
ovei', fo]-, upon or by reason of, any damage, losjs, injury, 
or sidf^M-ing whi(‘h th(‘r(dofor(‘ had been, or whijch there¬ 
after might be, sustained by him, in consepnencp of such 
alleged accident and injiny, as by said deed of release will 


more fully :nq)ear, and this said defendant is 
verify. 


ready to 


I 

I 

i 
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3. And for a still t'urtlior pli‘a to said declaration the 
defendant says tliat the ])laintitT on.u'ht not to have or main¬ 
tain liis said action a.i^ainst it ])ecaiis(% defendant says, after 
the all(\uc‘d n(\ii'lii;en!'e resultin,^’ in the allei;*ed injury to 
plaintilT and Ixd'oi'e the coinnieiKHnnent of this section, to 
wit, on the 4lli dav of Mav, 1!)24, in the District of Colnm- 
hia tlK‘ said d(‘fendant ]iaid to the said ])laintiff the sum 
of in full satisfaction and diseliai’i^v of the said alle.ired 

injnrit‘s and dama.ii’(‘s as s(‘l forth in said declaration; which 
said sum of tin* ])iaintitT tlu*n and there accepted, 

and ]-(‘c(‘iv(*d of and fi-oni tin* said d(*t\*ndant, in full satis¬ 
faction and discliaree of any and all claims for injuries 
and dama;Li‘(*s as set forth in sai<l declaration. And this 
the (h*feinlant is r(*adv to verify. 

(;. THOMAS DUNLOP, 

Affonn'/i for 


Leave to tile within plea. 


1/20 1^7 


F. L. SIDDOXS, 

Jusficc. 


UrjfVicaihni to PU>a.< Nlonhors Tiro and Three. 

Filed Jan. 20, 1927. 


Now comes tin* plaintitT in the above entitled cause and 
for a rc*plication to tin* d(*f(*ndant *s ])loas numhers 2 and 3 
in the ahovt* entitl(*d caiisi*, says that he never siit:ned know¬ 
ingly the said siipi)os(‘d writin.u's of releases in the said 
pleas menti(med 'and if tin* (h*f(*ndant has such releases 
sigaied hy tin* ])laintit‘f, the same weiv obtained from the 
plaintiff by fraud and covin of tin* said defendant, and this 
the plaintiff is readv to verify. 

; ‘ W. OWVNNOAKDINER, 

T., 

SOI^TTT TRIMBLE, Jr., 

Attorneif.^ for Plaintiff. 
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I 

Replication to Pleas Numbers Two and Three. 

Filed Fel). 15, 1927. I 


Xow comes the iilaiiitilT in the above entitlipd cause and 
for rejilicatiou to the plea Xo. 2 of the defeiulaiiit, says: 

That the said sui)])osed writing- of release! in the said 
plea mentioned was had and obtained from 1pm, the said 
])laintiff, by the fraud and coven of the said defendant, in 
that on or about the 41h day of May, A. D. 1924,| one Thomas 
II. Hill, who at that time was an employe of the de- 
10 fendant Company, called the ])laintiff injo one of the 
oflices of the conpiany and told this plaiiitiff that he, 
the said Hill, had ])re])a]’ed a report of the| accident of 
^larch 2r)th, 1924, in which this defendant was la motorman 
on one of the cars in said accident, which report exonerated 
the plaintiff from all blame and re(piested this; ])laintilf to 
sificn same, and this plaintiff did si<»-n the same \Yithout read- 
insi: the said paper writiiiii: but relyinir solely and entirely 
upon these representations made by said Hi|ll, believing 
the paper to be as represented by the said Hifl. Plaintiff 
further says that there was no money paid him|aiid no con¬ 
sideration offered him or given him for the sighing of said 
paper. And this plaintiff is ready to verify, i 

Now comes the plaintiff in the above entitled cause and 
for replication to the plea Xo. 3 of the defendant, says: 

That the said supposed writing of release jin the said 
plea mentioned was had and obtained from hjm, the said 
plaintiff, by the fraud and coven of the said defendant, in 
that on or about the 4th day of May, A. D. 1924, bne Thomas 
H. Hill, who at that time was an employe of th|e defendant 
company, told this plaintiff to sign a paper aiid go to the 
window and get one dollar and seventy-nine cOnts ($1.79) 
which was the amount due him for time lost dnd to reim¬ 
burse plaintiff for moneys paid to a physician for sewing 
up his head, and plaintiff signed said paper relying upon 
these statements made to him by the said Hill w'^thout read¬ 
ing the same, believing that the paper w'as a reejeipt for the 
time lost and for the reimbursement, as stated ibv the said 
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Hill. And no other or further consideration was paid him 
at the time the said paper writing was signed or at any 
other time. And that no amount whatsoever has ever 
11 been paid to this plaintiff for the injuries sustained 
and complained of in his declaration in this cause. 
And this the plaintiff is ready to verify. 

I W. GWYXX GARDIXER, 

G., 

SOUTH TRLMBLE, Jr., 

Attorneys for Plaintiff. 


Joinder of Issue. 
Filed March 7, 1927. 


The defendant 
the plaintiff. 


hereby joins issue on the replication of 

G. THOMAS DUXLOP, 
Attorney for Defendant. 


Motion for Leave to File Amended First Plea. 
Filed March 7, 1928. 


Xow counts tile (l(‘f(‘n(lant, by its attorneys, and moves 
the court for leaye to tile an amended lirst plea, copy of 
which is hereto attached. 

G. THOMAS DUXLOP, 
EDMUXD L. JOXES, 

! Attorneys for Defendant. 
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1 


Notice. 

To Messrs. W. Gavvihi (Jardiiier and 
South Trimble, Jr., 

Attorneys for Plaintiff, 
Woodward Building, 
Washington, 1). C. 

Gentlemen : 


12 


Please take notice that the above moition will be 
called to the attention of the court on Friday, March 
9, 1928, or as soon thereafter as counsel can be heard. 

G. TIIO.MAS DUX^OP, 
EDMUND L. JONES, 
Attorneys for Defendant. 


j.. 


icknoivled()}nent of Service. 


Service of the above motion and notice acpviiowledged 
this 6th dav of starch, 1928. | 

W. GWYNN GARDU^'ER, 

Attorney for ^Plaintiff. 

Amended First Plea. : 


Now comes the defendant, by its attorneys, 'and for an 
amended tirst plea to plaintiff's ih'clai-ation, an|d each and 
every count thereof, admits its corpoi'ate existence, and that 
upon the occasion set forth in plaintiff’s decliiration the 
plaintiff was employed and engaged as a motorjman in op¬ 
erating one of the cars of the defendant company which 
was collided with by another car of said company. All of 
the remaining allegations contained in said declaration are 
denied. The defendant specifically denies that ;the Act of 
Congress, approved A])ril 22, 1908, Mo Statute^ at Large 
65, as amended, referred to in ])laintiff’s decla|:ation, has 
any application to it. i 

Defendant further says that the plaintiff ini accepting 
employment from the defendant as motorman and in op¬ 
erating the car in question under the circumstances then and 
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there existinii: assumeil tlie risk incident to such em- 
13 ])loyment, and that plaintiff's injuries, if any, were 
caused hv the neulii 4 (‘nce of a fellow servant. 

‘ G. THOMAS DUXLOP, 

EDMUXI) L. JOXES, 
Attorneys for Defendant. 

Amended First Plea. 


Filed March 12, 1928. 

m ***** • 


Xow comes the defendant, hy its attorneys, and with leave 
of court lirst had and obtained, tiles this Amended First 
Plea to plaintiff's declaration. 

1. The })laintifr admits its corporate existence, and that 
on, to wit, the 23111 day of March, 1924, it was a common car¬ 
rier of ])assenii’ers for hire in cars propelled by electricity 
over and upon said streets in the Gity of Washington, in 
the District of ('olumliia, including Fourteenth Street, 
Xorthwest, in said city: that upon the occasion set forth in 
plaintiff's d(‘('laration the ])laintilV was employed and en¬ 
gaged as a motorman in opiu'ating one of the cars of the 
defendant comiiany which was collided with by another ear 
of said com])any. All of the nunaining allegations contained 
in said declaration are denied. The defendant s])ecifically 
denies that at the time mentioned in plaintiff's declaration 
it was a common carrier by railroad in the District of Co¬ 
lumbia and the State of Maryland, engaged in the carrying 
of passengers for hire in cars and liable as a common car¬ 
rier by railroad under the Act of ('ongress, approved April 
22, 1908, 33 Statutes at Large (J3, as amended, and spe¬ 
cifically denies that said Act of ('ongress has any applica¬ 


tion to it. 

Defendant further says that the plaintiff in ac- 
14 cepting em])loyment from the defendant as motorman 
and in operating the car in question under the cir¬ 
cumstances then and there existing assumed the risk inci¬ 
dent to such em])loyment and that plaintiff's injuries, if 
any, were caused bv the negligence of a fellow servant. 

^ 0 . THO^FAS DUXLOP, 
EDMUXD L. JOXES, 
Attorneys for Defendant. 
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Joinder in Issue. 
Filed March 22, 1928. 


Tlie plaintiir joins issue upon the first ainer|ded plea of 
the defendant filed in the above entitled cause. | 

W. GWYXX (JAKDIXPIR, 

S. T., I 

SOUTH TKLMBLF, Jr., 

Attorncijs for \ Plaintiff. 

Memorandum. \ 

i 

I 

April 24, 1928.—Jury sworn and respited. | 

I 

Supreme Uourt of the District of Colun^bia. 

I 

Thursday, Aprilj 26, 1928. 

Si'ssion i-esumed ])ursuaiil to adjournment, ^Ir. Justice 
Bailey, presiding. | 


Xow again come li<‘]-e the parties aljoresaid, in 
lb maniKU* as afor(‘said. and t]u‘ same jur|\' that was 
res])i1(‘d yeslei'day, and after tliis causelis given to 
lh(‘ jui'y in llnni- cliarge, llu'y ii])on t]i(‘ir oath say they find 
in favoi- of the (UdVndanl. AVliereu])on, it being agreed by 
sai<l anorn(‘ys that judgnunit on this veu'dict (lerein may 
]iow be (nit(*]‘ed, it is so ord(‘red. | 

AVlnn-ofcMV it is consid(*]*(‘d, that ]>lain1irf takeiuothing by 
this action, tliat defendant e-o hence without (lav, be for 
nolliing luhd, and recover Inu'cnn of the plaintiff jits costs of 
d(‘f(‘ns(‘ to be taxed by the Ulei’k and liave execution thereof. 

Pb-om tlie for(‘going judgmcnit tlie ]daintiff by his attor- 
n(‘ys i]] o])en Court notes an appeal to tlie Court (if Appeals; 
wheronoon tlie maximum of an undertaking for costs is 
liereby fixed at One Hundred Dollars with leav(i to deposit 
the sum of Fifty ($50.00) Dollars with the Clbrk in lieu 
thereof. ! 




14 


J. \v. MAXCTM VS. CAI ITAL TRACTION CO. 


MoiHn'anda. 

May 11, l!)2S.-^rii(U*rtakin^u- for costs on appeal approved 
and tiled. 

May IS, lt)2S.— Proposed lUll of Hxceptions and Notice 
of submission tiled. 

of liccord. 

Filed Mav -i;!, 1!)28. 


Idle Fii‘rk, in prcparini;- the 'rraiiscript of Kecord 
IG on ajipeal jn tlu‘ above entitlctl cause will jilease em¬ 
body the following: 

1. Declaration tiled by plaintiff. 

2. 'riu‘ defendant’s pleas. 

3. PlaintiIf's re])lication. 

4. JoindcM* of Issue; Note of Issue, 
f). Jury sworn. 

G. Verdict. 

7. Entry of final judgment. 

5. Appeal noted and bond fixed. 

9. Bond on app(‘al approvinl and tiled. 

10. Notic(.‘ served on (h‘f(‘iidant‘s counsel with bill of ex- 
ce]Uions. 

11. l>ill of Exct*ptions sigiu'd and filed. 

12. .M(‘nio. settling' bill of exceiMions. 

13. Assiu'nm(*nts of Erroi*. 

14. ddiis designation. 

i W. (aVVXX(lAKl)INER, 

S. T., 

SOUTH TRIMBLE, Jr., 

Affonicjfsi for Plaintiff. 

Service* of a copy of tlu‘ above is hereby acknowledged this 
23rd dav of Mav, 192S. 

G. THOMAS DUXLOP, 
Afforneif for Defendant. 
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of Error. 

Fil(‘d duly 10, 1928. 


Now comos llio PlniiitilT in iIk' ;0)()V(‘ (Mitilloil caiiso, l)v 

* •» 

his attorneys, and files tlie t’ollowini:: Assi!L:;nnien|s of Pjrror. 

1. Tlie Court ernnl in diiHH'tinu- a verdict for It lie defend¬ 
ant. I 

2. The Court erred in holdinu* that the action must be 
hi’onii'lit Avithin oiu' yeai’ from the date of tin*| occurrence 
com])lain(‘d of, inst(‘ad of two years from said date. 

.‘h The Court ('rred in not a]>])lyinu- the Federal Fm])loy- 
ers' Liability Act of 1908 as amend(‘d. i 

4. 'rile Court (‘rred in lioldinir llmt the defendant was not 

‘ 1 

a common carrier by railroad under the Federal |Fmployers 

Liability Act of 1908 as ameiuh'd. i 

W. OWVXX GAKDljXER, 

S. '1'., I 

SOUTH TRIMBLE,! Jr,, 

Attorneys f(>r Plaintiff. 

I 

I 

Supreme Court of the District of Colunibia. 

I 

Wednesdav, Julv 18, 1928. 

Session resumed pursuant to adjournment; ^|lr. Justice 
Bailey, presiding. I 


The Court having this day sigmul the Bill of Exceptions 
taken at the trial of the above entitled cause, and hereto¬ 
fore submitted, now orders tin* same made of record now 

I 

for then. | 

I 

18 Supreme Court of the District of Columbia. 

1 

i 

Unitkd States of America, I 

District of Colunihia, ss: \ 

! 

I, Frank E. Cunningham, Clerk of the Supr(^Tne Court 
of the District of Columbia, hereby certify the Iforegoing 
pages numbered from 1 to 17, both inclusive, tojbe a true 
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and correct transcript of the recoid. accordin.e: to directions 
of counsel herein filed, coj)y of which is made part of this 
transcript, in cause Xo. 71.'5o4 -\l Law, wher(‘in John Wil¬ 
liam Mangum is Plaintiff and Pa})ital Traction Company, a 
Corporation, is iDefendant, as the same remains upon the 
tiles and of record in said (’ourt. 

In testimonv whereof, I hereunto suhscrihe mv name and 
affi.N tlie st‘al of said Court, at tlie City of Washin^’ton, in 
said District, this Kith dav of Auirust, 1928. 

|Sfal Snprc,itic Court of the District of Columl)ia.| 

FKAXK H. CrXXIXOnA.M, 

Clerk. 


19 In tlie Supreme Court of the District of Columbia. 


At T.aw. 

Xo. 71,.‘h‘)4. 

doiiN William Mangu.m. Plaintiff. 


vs. 


TUK ( \\iMTA!. 'ruAcrioN (’oMI'.wV. a (’or{)oration. 1 tcfomlaiit 


I) ill of /\.:'crpf ions. 


!h* it rcmcinhoi'i'd tliat tlu> above entitled case came on for 
hoariiiLT btb’oiH* Mr. dustict* dminin.u’s Raih^y and a jury, on 
tin* 24t]i, 27>th and 2t>t]i <lays ol' April, 1928. 

'{'hr ({(‘frudaut's rouusr] ill his (►])rninir statement to tlie 
jury a.dmittrd thr arridriit (*o:n])lain<‘d of: lie admitted that 
tlu' c.ar wliich collidc'd witli tlu' car operated by the plaintitT 
was ii(\e-lie’ently (»p(‘]’at(‘(l by on(‘ of its employees: admitted 
that th(‘ a»'ridont was dm* to said nee.-li<rence: admitted that 
the plaintiff was |injnr(‘d as tlu* result of said accident and 
said neirli.irence, but that the defendant was not liabh' to 
the ])laintiiV und(*r tbi* law appli(*abh* to the case. 

Th(*r(‘U])on thr, defemhmt's counsel made the followino: 
statement: 


‘‘Tlu* defrndant conc(*des in this case that the Capital 
Traction C(.m]>aniy, by lease, at the tim.e of the accident, 
operated certain of its cars over the tracks of the Kensing^- 
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ton Kailrocid, the Kensliii^loii Railroad being* an electric 
line running* from Chevy Chase Lake, in the State; of Mar^’- 
land, to the town of Kensington, a distance of aljout three 
miles. The trackage of the Kensington Railroad;is mostly 
constructed on a })i*ivale right of way, and the Kensington 
Kailroiid, also by its charier, had the power of eiiiinent do¬ 
main; along this railroad or railwav there were tllree small 
shelters for passengers, marked by a car stop sigh, but not 
named. I 

The Kensington Ibiilroad has its t(‘rininus in Kensington 
wh(‘i*e it j()in(‘d or connect(‘(l with the ti*acks of tlici Kensing¬ 
ton-Sandy S])rings Railway, which is an electric railway ex¬ 
tending a distance of al)out three-(piarters of a mile beyond 
Kensington. This railwav is chartered undei* the laws of 
Maryland and possesses power of eminent domgin. Over 
the gr(‘ater i)a]*t of its liiu' it operates on its own right of 

wav. The defendant further concedes thatJ- 

20 Mr. (lardiner: And this likewise was ojierated by 

the (hipital Traction Com))any at the tinjie of this 
accident. I 

Mr. Jones: IVell, we were operating our cars jover it. 
And, the Capital Traction Company, by lease] operated 
its c-ars over th(‘ trackage of this line. | 

It is further conceded that at the time of this acjcident the 
Capital Traction Company op(*rat(*d its cars in cjoinpliance 
with the terms of a lease over the tracks of the W^ishington- 
Marvland Railwav, which is .an (‘lectric railwav, lexteiiding 
from Fourteenth and Colorado Avenue in the CitV of Wash- 
ington to the \ illage of 'fakoma Rark, Maryland^ said rail¬ 
road l)eing the outgrowth of the Baltimore and 0^'ean City, 
and the Baltimore' and AVashington 'fransit Company. This 
railway e.vteiids Tor about one mile beyond the jvillage of 
J'akoma Rark to the* Sligo Bi*idge in the* Slate' e)r Maryland. 
This railre)ael hael the pe)we‘r eef eminent ele>inain and the 

I 

right to construct tracks so as to unite with the United 
Railwav Svstems e)f Baltimore, Marvland. i 

The X'illage e)f Takoma Rai*k is ])artly in the ))istrict of 
Columbia and partly in Mai*ylanel, being astraddle the Dis¬ 
trict line. This re)ad has eminent domain in iMiirvland. 

I ^ 

Mr. (lardiner: Anel in the District of Columbia. 

I 

l\Ir. Jones: No, I do not agree to that. Only! in Mary¬ 
land. I 
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Mr. Gardiner: All right. A j)arl <1* it is on a private right 

of wav. 

•> 

Mr. Jones: A part of it in the District of Columbia is on a 
private right of way. 

Tlie charters of the railways above enumerated provide 
for the carrying of both freight and passengers in Mary¬ 
land. 

The Court: Does that include tlie Capital Traction Com¬ 
pany? 

Mr. Jones: Xo. 

Mr. Gardiner Those two are operated by it. 

Mr. Jones: The two railwavs above-referred to, over 
which the Capital Traction Company runs its cars, under 
the provisions of certain leases. 

21 It is further sti])ulated by the defendant that the 

d(‘fendant owns and (►p(‘rates an eh'ctric railway 
from Chevy (’base Circle, in the District of (\)lumbia, said 
Circle bt*ing at tlie District Line, to (’hevy Cliase Lake, a 
distance of one mile and a lialf, and connects with Kensing¬ 
ton Kailwav as above-described at (dievv Chase Lake. 

• • 

It is further agreed that nothing in this agreement shall 
l)e constnu‘d as an admission on tli(‘ )>art of thi‘ defendant 
tliat the above i-ailways or railroads come within the mean¬ 
ing of th(‘ t\*d(‘ral Lmployees' Liability .\ct of IJOS. 

It is furthiu* stipulated that these concessions are made 
with the right on the ]>iirt of either the plaintiff or the de¬ 
fendant to correct them, if by further examination of the 
charters and contnicts and leases it is found that any error 
has been inadvertentIv made here. 

Mr. Gai'diner: That is all right. 'riu*n we can introduce 
the sev(*ral charters and that will save a whole lot of time. 

The (h)urt: That is, if you have any dis])ute about it. 

Mr. Gardiner: I mean, we better offer the charters any¬ 
how, because in the Scala case which went up from this 
jurisdiction all of the charters were offered in evidence only 
for reference, in oiyler to have them in the re<*ord and were 
considered by the Supreme Court of the United States in 
passing on that case, and by the Court of Appeals, because 
both Courts said ‘‘by reference to and examination of the 
Charters we find it to be" and so forth. 
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I 

The C’ourt: You can treat llie diarters as in jevideiice? 

Mr. Gardiner: Yes, your Honor. | 

i 

j 

(After informal discussion.) | 

I 

i\Ir. Gardiner: I will concede that at the lime of the acci¬ 
dent there was, or, most of the land from the Connecticut 
Avenue Brid.ux*, known as the Million Dollar Bridge, over 
Kock Creek, up to the Chevy Cliase Lake, was| built up; 
tliere being s])aces of two or three sipiares wlieije nothing 
was bnilt, but as a rule it was tniilt up: but that ;when this 
charter was given and this ('ompany undertook jhe opera¬ 
tion of tlii‘S(‘ roads, it was a wild(‘ni(‘ss. ! 

Mr. Jones: T would not concede that it was wilderness. 


oo 


(.\fter furtlier informal discussion off tlm r(‘cord.) 

i 

The Court: There is om* o11i(‘r thing. I do |not know' 
whetluM* it is important or not ; but what wjere these 
two ])ai'ticiilai’ eai’s in lliis case Ixniig used I'or atjthe time? 

Mr. Jones: That is v(‘i'v im])ortant, if your Iloiior please. 
Th(‘ iMH'ord in this ease show> that 1h(‘S(‘ two (aii'H, and ])ar- 
ticularly iMangum's car, were o])(‘rat(‘d from tlu‘ Xavy Yard 
to Fourteenth and Coloi*ado Avimne: the two ])(i)ints men- 
tioiK'd being solely and eiitii'cly within tln^ Ffistrict of 
Columbia. | 

M]\ (lardiiK'r: Bnt with tin* right and ])rivileg(j‘ of trans- 
fei* to Takoma I kirk and transfei-s W(‘r(‘ l)eing issm^r? 

Mr. Jon(‘s: Tliere has not Ix'cni anything put in evidence 
to show that. | 

Mr. Gardiner: 1 am going to jirove tliat. 1 lam going 
to call Mr. Hanna and pi-o\-c‘ that. | 

Ml’. Jon(‘s: I will conceih', if your Honor ])leas^e, that we 
had tin* authority to issiu* transfiu’s, bnt no transfers wei’e 
issiK'd in this case. j 

Ml*. (Jardiner: Ibit tli(*v had tin* authoi'itv to issue trans- 

• • I 

fers. I 

.Mr. Jones: I will eon(*(*d(* that transfers couldlbe issued. 
The (V)urt: 'fhat tln*i-(* was a right to issue trajusfers. 

Ml’. Jom*s: That theri* was a right of ti’ansfdr. 

I 

^Ir. Gardiner: Yes, that tin*rc‘ was a right tcj transfer. 
Mr. Jones: But that no transfers W(*re issui*d bv the 

I ft/ 

crew* of the car opei‘at(*d by Mr. .Mangum. | 

Mr. Gardinei’: 1 do not know about that. 
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Till* (*oiirt: How about tlu* otlu**/ car.’ 

^Ir. J()H(‘s: I will have to li'ct the statement about that. 
I do not know. 


Il was also sti])ulat(*{l by and IxUweon the attorneys for 
the n‘s])octiv(‘ ])ai'ti(‘s lhal all of tlu* passenj^fers on tlie car 
o])erated by liu* plaintilT at tlu* tinu* of the accidt'iit lived in 
the District of (’olumbia. 


2:] 


Tlu‘i-i‘nj)ou Mr. John H. Hanna, beinn* sworn, 
testilied that he is the Ih'(‘si(h‘nt of tlu* Capital 'rrac- 
tion ('<)., has b(*en i'oi* about a y(*ar: that lu* has ])(*(*n con- 
iu‘(*t(*<l wiili the (’apital 'Traction Co!n]>any for .*U yeai*s. 
That h“ has been faitiiliar with tlu* yi'neral liiu's of tlu* 
Ca])ital 'Traction Company and tlu* y:(*iu‘ral o]u*ration. 
'Tlu*r(* wei'i* v(*rv few buildings alony Conn(*cticnt Avemu* 
from tlu* l>ridy(* out to the <'irch* w]u*n witiu*ss Tii'st w(*nt 
witli tlu* com})a!iy. 'Then* was sonu* d(*V(.*lo])m(*nt around 
tlu* ('irch*. and a t‘(*w iuiildinys s(*att(*i’(*d lu‘re aud there. 
Tlu* d(*V(*lo])nu*nt sinc(* has been V(*ry u-rmlual. It has been 
more rapid sinc(* tlu* war. as a a\*nei'al iiTh*. l)nt sonu* loca¬ 
tions w«*]-e nioi*e d(‘Veloj)ed bet'oia* tlu* war than sinci*. Xow 
tlu*i'e W(*r(‘ nioi’(* housi*s adeiiLi- ISth aud Calvert St r(*i*t than 
tlu*r(* wt*]-(* flirtlu*r, but there* W(‘r(* V(*rv {‘(‘W. Tt was scat- 
t(*r(*d. \V(* have* a statiein at tlu* leiop. use*el ])artly foi* a 
waitinu’ re>eun oi* a, traust'e*r statie)n. Tt is a waitinu* room, 
with wash i-exun, aiul racilitie*s the‘re* feu* laelies and li'entle- 
me*n. 'The*]’e* use*d to be* e)iu* she*d at the* Ze)e), but the*re’is 
ne)ne the*re* ne>w at all. AVe* have* a wait ini:- room at Chevy 
Chase* cai* barn, tliat is se)nu*what similar te) the one* at I-^ock 
(h*(*e*k circle*. All cars that e)pe*rate* te) tlu* I.ake* come down 
town. 'This has bex'ii i:e)ini:- een fe)r a i:-ooel while*, for ten or 
fifteen ye'ars. aiul tlu* e*e)Tnpany has be‘e‘n runnini*- cars from 

down town back te) the* Cii-e-h* for a uoexl manv ve*ars: aiul 

* • * 

the Ce)in])any runs e-ars t‘re)ni eie)wn teiwn out be*yond the 
Circle* to l\e*usin:Liton: aiul 011 past the* railroael at Kensing¬ 
ton. About a mile* be‘yonel the* i-ailroael. We have transfer 
])rivileges whe*re*by any passe‘nge*r be>areiing our cars in the 

District of Ce)lumbia inav e)btain a transfer to anv other 

* • 

car 0])erate‘el by this conpiany's syste*m. That has been a 
practice over since the* reiad was built, si.xty years ago. We 
liave a car that ex'casionally hauls material from our sliops, 


3. W . MANGUM VS. CAPITAL TR.\CTIOX CO.j 


2L 


our own material. It is very rarely used. I lia\[e not per¬ 
sonally seen it for a number of vears, but we db use it at 
intervals for our own use. We used to use it tp haul ma¬ 
terial such as railroad ties, but since the adx^iit of the 
motor truck, we use the motor truck to do mqst of that 
sort of work. There is no transfer at Chevy Chase Circle, 
there is an additional fare paid for all passengers after 
reaching there. There is an additional fare at Chevy 
‘24 Chase Circle, the same fare that would be Icharged if 
the passenger got on at Chevy Chase Circle. A pas¬ 
senger boarding a car at Chevy Chase Circle Vould pay 
the same fare as one who took the car within tlie District 
and rode out there from the District. At ond time the 
Capital Traction Company operated a freight caii It made 
two tri])s a day, from what we call the Dock Cre(‘k loop, at 
20th and Calvert Sts., to Chevy Chase Lake. Tlii^^ was done 
before the roads were ])aved, and before the general de¬ 
livery of merchandise in the citv bevoiid the citv limits 
proper. And the road carried freight for all persons who 
desired it to do so at that time for a consideratiojn. It was 
operated as a convenience to aid in building upj that sec¬ 
tion. There are certain of the cars that leave the |7th Street 

I 

Wharves that go all the way out to Kensington gnd in the 
direction of Sandy S])ring about a mile beyond Kpnsington, 
which is the terminal of the road. A jiassenget' may get 
on a car at the 7th St. Wharf and ride all the wav iout on the 
same car, but he must pay fares. There is an additional 
fare at the District Line, and an additional fare| at Chevy 
Chase Lake. Commutation tickets are issued b\| the com¬ 
pany. They are for d<', and one is good for a I'iire to the 
Lake and I think it takes two or three of them td Kensing¬ 
ton. These commutation tickets are issued in a ibook con¬ 
taining 100 of them, and we sell it for $.*1.00, and that re¬ 
duces the price, and allows one to ride from one ^^iid of the 
line on the other side of Kensington down towili at a re¬ 
duced ])rice. The commutation tickets are not good in the 
District of Columbia. Onlv good in .Maryland. I No com- 
mutation tickets are issued, or through fares issued from 
Alaryland into the District. It is a separate charge to each 
passenger when he crosses the District Line in either direc¬ 
tion. The Commission in the District of ('"olumbih fixes the 
fare within the District and the Commission in I the State 


I 
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of Marvlaiul lixos the fare within tlie State of Maryland. 
It is a separate fare. These eommiitation tickets are 
simply reduced commutation rate, that has the same rela¬ 
tion in Maryland that the token has to the District fare. 

(^ars over the Marvhuid-Washinuton line are 

• «. * 

25 hrouirht in over the 14th Street line to Dennsvlvania 

Avenue and thev iro to th(‘ Xavv Yard. \Ve do not 
now o])erate any cars on th(‘ Maryland-Washinti'ton line 
outside of the District, hut wt‘ did use a couple of cars to 
operate tliron.uh on this line. The passe)iii-(‘rs now chancre 
cars at the District line and the shuttle o]H‘rated about 
three-(piarters of a inil(‘ Ixwond tin* Di>ti‘ict Line on this 
line for ])assen:Livr s(‘rviee. We did <>])(‘rate a car out 
there after we leased it, but that eai* was not opei-at(‘d in 
the District. We did not li'ive transf(‘rs, and wt* eliaruinl 
beyond the District line, or a comnintation tick(‘t for 
2c. I>nt now we have* a bus line in o])(‘ration, l)nt the con¬ 
dition abov(‘ describ(‘d was continiu'd up to ab.oiit a year 
ai^o. We sold the (‘h‘ctri(* })ower to o])erate tlu‘ l\(Misin,u1on 
line before we leased it. Xo frinuht was cari-ied ])v the 
AV ashinii-ton-(ieore:etown line. 

Cross-examination: 

AVitness says that bc'fore th<‘ city was built up out to 
Chevy Chase, and before the roads W(‘re ])av(ML tin* (\a])- 
ital Traction Company did haul sonu* freiirht, and tliat 
freiirht was usuallv thiuii's lik(‘ orders for housewives,— 
marketinir, and thinj^s of that kind. It was parcel fr(M«i-ht 
exclusivity. Xo facilities for hauliuii- heavy freii»-ht. A 
sinirle truck car, 22 or 2‘> feet lou^*, was the type of car 
used for this ])urpose. It was a small car about the sizi‘ of 
the old sinute truck car usimI bv the (’anital Traction Com- 

' *4 

pany. That the (Capital Ti'actiou Company line from the 
Alillion Dollar Bridiie to the Lake is over a wide ])aved 
roadway and through a thickly built u]) section on both 
sides for a u'ood part of the way, witli car stops at the 
crossinir intersections of streets. There are still some ])or- 
tions of that line where the streets are far apart. That 
the streets in Chew Chase, Alarvland, are close to<»-ether 
as a rule. And that the freiirht car in (]uestion had not 
been operated for about ten years at least. 
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The plaintilT, through his counsel, then offered in evi¬ 
dence : I 

12 Statutes at Large rJSS. 

13 Statutes at Large 322 

25 Statutes at Large 199. 

26 Statutes at Large 121. 

26 Statutes at Large 835. 

28 Statutes at Large 700. 

26 13 Statutes at Large 326. 

26 Statutes at Large 310. j 

27 Statutes at Large 326. j 

2S Statutes at Large 492. I 

28 Statutes at Large 682. I 

i 

The ])laintitT, through his counsel, then directed the 
Court's attention to, and offered in evidence tl'^e statutes 
and laws relating to strecd railway franchises iji the Dis¬ 
trict of ('olnnihia, which W(‘re contained in a volume printed 
l)v tli(‘ (lov(M-nni(‘nt Pi'inting Otlice in the vear 1905 under 
anthorily of th(‘ rc'solution of (Vnigress passed [March 12, 
1896, it l)(‘ing tluni and there stipulated by and between 
counsel, with the a])proval of the court, that counsel for the 
res])ective {)a]'ti(‘s in their arguments could call attention to 

and read from anv of the charters or franchises!contained 

• > 

in said volume. | 

It is hereby sti])nlated by and between counsbl for the 
res])ective ])arlies that the statutes aial francJiises con¬ 
tained in the aforesaid volume are made a paK of this 
Bill of Lxce])tions and are incorporated hereifi by ref¬ 
erence, and counsel foi- either plaintiff or defendant in 
their arguments in the Court of Ap])eals of the District of 
Columbia oi* in tlu* brit‘fs to be tiled in that Court, mav 
refer to any of said laws or franchises contaimpd in said 
volume as though they were fully set out in tl^is Bill of 
Exceptions. | 

Thereupon the plaintiff announced his case (j^oncluded, 

and thereupon the defendant, through its counsel, moved 
the Court to direct a verdict for the defendant on the 
ground that the defendant in this case, the Capital Trac¬ 
tion (-omiiany, was not a railroad within the provisions of 
the Federal Employers’ Liability Act of April 2^, 1908 as 
amended by the Act of April 5, 1910, but thatJ the said 
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Capital Traction Company was subject to the provisions 
of the Federal Employers' Liability Act of June 11, 1906, 
which refpiired any action tliereunder to be commenced 
within one year from the time the cause of action accrued, 
and that as the plaintilf in this case did not commence suit 
until two years less two days after his cause of action ac¬ 
crued, there could be no recoverv. 

/ V 



And after argument, the (V)urt rendered its de¬ 
cision thus: 


The Court: ‘‘I have decided to sustain the motion for a 
directed verdict for the defendant. (Jentlemeii of the Jury: 
In this case the statute of limitations which, in my opinion, 
is applicable, reiiuires tliat the action must be brought 
within one vear from tlie date of the occurrence. In this 
case it was brought just a day, 1 think, before the expira¬ 
tion of two years so that, therefore, I think the action is 
barred bv the statute of limitations and it will be vour dutv 
to return a verdict for the defendant.’’ 

Mr. (Jardiner: 1 wish, of course, on behalf of the Plain- 
tilT to note an exception. 

Tin* (’ourt: That mav lx* noted on the rcvord. 

Thereupon judgment was entered on the verdict for the 
defendant, and a|>peal noted in o])(‘n court, and cost bond 
fixed at 00.00. 


The for(‘going is the substanc(‘ of all the evidence bearing 
upon the <iuestion,of wliether tlu* defendant was subject to 
the act of Congress of April 22, 1908, as amended. The 
Trial Justice, Mr. Justi(*(‘ l>aih‘y, diH-lined to ])ermit the 
a])])ellant to include in this bill of exce])tions any of the 
testimony of tlu* s(“Veral wilness(‘s a(l(luc(‘(l tending to 
support the issues by him joiiu'd. or any of the evidence 
relating to tlu* accid(‘nt, injuri(*s sustained tlierefrom, or 
the S(‘(*uring of the n‘h‘ase bv the defendant through fraud 
and coven, upon tlu* ground that the only (Question in the 
case decid(*d bv tlu* Court was that the defendant was not 
a common carrii*!* l)y i*ailroad within the meaning of the 
Act of Congress of .\])ril 22, 1908, as amended. 

And, ther(‘U])on, and as all of said exceptions were duly 
noted and allowed as aforesaid and duly entered upon the 
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ininutes of the court, hefore the jury retired to |consider of 
its verdict, und l)ecause the matters and things hbreinhefore 
recited are not matters of record, in order to inalce the same 
a ])art of tlie record lierein, wliicli is hereby ordered, so that 
the ])Iaintirr may iiave Ids case reviewed! on appeal, 
28 tlie plaintiff, by liis attorneys, moves tie court to 
sign and seal this, his bill of exceptions, to have the 
same force and effect as if each and everv onejof said ex- 
ceptions had been separately signed and sekled which 
motion is gi*anled by the coiii-l : and tliereu])on t|he })laintiff 
tenders this, his bill of exce])tions, and requests ^he court to 
sign and seal the same, which is accordingly dope, now for 
then, this 18th dav of Julv, A. T>. 1928. i 

JFA'XIXGS BAILEYj 
Associate Justice of the Supreme Court of the 

District (tf (Y)lumhia. 

Approved. i 

W. GWYXX GAEDIXER, ! 

SOUTH TK]:\IBLE, Ji:., | 

Attornei/s for Plaintiff. \ 

! 

G. THOMAS DUXLOP, I 

FHAXK d. HOG AX, I 

EDMUXD L. JOXES, 

Attorneijs for Defendant. 

I 

I Kndorsed:] Su])renie Uoiirt of D. C. At lawjX'o. 71354. 
John William .Mangum, Plaint iff. vs. The Oa])itbl Traction 
Company, a coi-poration. Defendant. Bill of (‘Xce])tions. 
Law Oflices of W. Gwynn Gai-diner, South Trjimble, Jr., 
Woodward Bldg., Washington. | 


Endorsed on cover: District of Columbia Supreme Court. 
Xo. 4818. John William .Mangum, ai)pellant, Vs. (hipital 
Traction Company, a corporation. Court ofl Appeals, 
District of Columbia. Filed Aug. 21, 1928. iHenry W. 
Hodges, clerk. 
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IN THE I 

i 

Court of ^peaKllisitrtct of Colutnlfita 

i 

April Term, 1928 I 


No. 4818 I 

_ i 

I 

j 

Jonx AVilliam ^fAXorM, Appellavf, \ 

vs. I 

Capital Tkactiox Company, A Corporation, i 

Appellee. 

BRIEF ON BEHALF OF APPELLANT 


This appeal is before this Court from a judgment of 
the Supreme Court of the District of Columbia entered 
upon a directed verdict in favor of the appellee. I 

i 

STATEMENT OF THE CASE ! 

I 

The appellant, the plaintiff below, sued the appellee. 
Capital Traction Company, for damages for personal 
injuries sustained in an accident due to the negligence 
of the defendant and its employees, which happened 
on the 25th day of March, 1924, while the plaintiff 'ivas 
in the performance of his duties as motorman on One 
of defendant^s cars. The declaration was filed March 

I 


23, 192(), and was brought under the provisions of the 
Federal Epiployers Liability Act of April 22, 1908, 
as amended. 

The defendant filed three pleas, and thereafter 
amended itis first plea by denying that it was subject 
to the Act of Congress of April 22, 1908. At the con¬ 
clusion of the plaintiff's case, the attorneys for the 
defendant moved for a directed verdict in favor of 
the defendant, on the ground that the company was 
not a railroad within the provisions of the Federal 
Employers Liability Act of April 22,1908, as amended. 
Tliereupon the (’ourt sustained said motion and di¬ 
rected a verdict for the defendant. 


ASSIGNMENTS OF ERROR 

1. The C'purt erred in directing a verdict for the 
defendant. 

2. The C’ourt erred in holding that the action must 
be brought within one vear from the date of the oc- 
curi'cnce com])lained of, instead of two years from 
said date. 

3. The Court erred in not applying the Federal Em- 
ployeers Liability Act of 1^K)8, as amended. 

4. The Court erred in holding that the defendant 
was not a common carrier bv railroad under the Fed- 
eral Employers Liability Act of 1908, as amended. 


I 


ARGUMENT ! 

I 

i 

I 

THE APPELLEE, CAPITAL TRACTION |COM- 
PAXY, IS A COMMON CARRIER BY RAILljlOAD 
WITHIN THE MEANING OF THE FEDl^RAL 
EMPLOYERS LIABILITY ACT OF APRIL 22^ 1908, 

AS AMENDED. I 

! 

Section 2 of the Act provides: | 

‘‘Every common carrier bv railroad in thb Ter- 
ritories, the District of Columbia, the Phnama 
Canal Zone, or other possessions of the ijnited 
States shall be liable in damages to any person 
suffering injury while he is employed by sucji car¬ 
rier in any of said jurisdictions, or, in case of 
death of such employee, to his or her personal 
representative, for the benefit of the surviving 
widow or husband and children of such emp|oyee; 
and, if none, then of such employee’s! par¬ 

ents ; and if none, then of the next of kin dependent 
upon such employee, for such injury or death re¬ 
sulting in whole or in part from the negli|gence 
of any of the officers, agents, or employees o^* such 
carrier, or by reason of any defect or insufficiency, 
due to its negligence, in its cars, engines, appli¬ 
ances, machinery, track, roadbed, works, boats, 
wharves, or other equipment.” (35 Stats. 6q.) 

I 

Section 1 of the Act provides that the same liability 
shall apply to every common carrier by railroad jwhile 
engaged in commerce between any of the several ^tates 
or territories, or between any of the states and jterri- 
tories, or between the District of Columbia and anv 
of the states and territories, or between the District of 
Columbia or any of the states or territories and any 
foreign nation or nations. | 


i 

! 

1 

I 
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Section 6 provides that no action shall be maintained 
unless commenced within two years from the date the 
cause of action accrued. 

The question of whether an electric railroad con¬ 
ducting a trolley suburban and interurban service and 
operating between cities on private right of way 
through sparsely settled country and upon the streets 
of cities which it connects, is a “common carrier bv 
railroad” within the moaning of the Federal Employ¬ 
ers Liabilitv Act has been decided bv this Court and 
the Supreme Court of the United States. 

This court held that the Washington Railway and 
Electric Company was such a railroad and was sub¬ 
ject to the Act in question. (Washington Ry. & Elect. 
Co. vs. Scala, 45 Apps. D. C. 484.) 

In that case this court found that the Washington 
Railway and Electric Company operated an electric 
trolley suburban and interurban service, from a point 
within the District of Columbia to Cabin John Creek, 
in Maryland; that the road passed through small sub¬ 
urbs in thei country, held power of eminent domain 
to acquire right of way and was required to maintain 
a passenger station at the point of beginning. Later, 
when it changed its name a contract was made con¬ 
necting it with the street railroad line extending east- 
wardly through the city. 

This decision was affirmed by the Supreme Court of 
the United States and will be found in Volume 244 
U. S. 630. The Supreme Court, in passing upon this 
question, stated: 

“Four acts of Congress, the first providing for 
the incorporation of the defendant company and 
the other three amending the first, were intro¬ 
duced in evidence on the theorv that thev were 
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i 

private acts and otherwise would not be jbefore 
this court. i 

‘‘With these acts and the evidence and admis¬ 
sions shown in the record before us, it ii clear 
that the defendant was incorporated as, ind at 
the time of the accident complained of was, a 
railway company, not a street railway condpany; 
that it had full powers of eminent domaiii; that 
at the time of the accident complained of it pwned 
and operated a line of electric railway extending 
from a terminus within the District of Colombia 
to a terminus at Cabin John Creek, in the| State 
of Maryland, a large part of the line being con¬ 
structed on a private right of way, and that it was 
at tliat time a common carrier of passengers for 
hire between its termini. I 

“It is argued that under the decision in Omaha 
& C. B. Street R. Co. v. Interstate Commercel Com¬ 
mission, 230 U. S. 324, 57 L. Ed. 1501, 46 L.R.A. 
(XWS.) 385, 33 Sup. Ct. Rep. 890, the railway 
of the defendant was a street railroad, an(^ that 
therefore the defendant was not a ‘common car¬ 
rier by railroad’ within the terms of the Act of 
1908, as amended. That case dealt with a purely 
street railway in the streets of two cities, and the 
decision was that it was not a ‘railroad’ sulch as 
was intended to be placed under the .iurisdiction 
of the Interstate Commerce Commission b^' the 
Interstate Commerce Act of 1887 (24 Stat. iat L. 
379, Cliap. 104, Comp. Stat. 1916, Sec. 8563).! The 
case is of negligible value in determining eiither 
tlie construction of the act we are considering in 
this case, or the classification of the defendant, 
which clearly enough is a suburban railroad!com¬ 
mon carrier of passengers within the scope of the 
Federal Employers Liability Act, as is suffici|ently 
decided bv United States v. Baltimore & 0. S. 
W. R. Co.* 226 U. S. 14, 57 L. Ed. 104, 33 Suij). Ct. 
Rep. 5.***” I 
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The decisions of both state and federal courts in 
construing the word “railroad” under other acts of 
Congress and the State legislatures will not be dis¬ 
cussed in this brief as thev are of neirligible value, as 
stated by the Supreme Court, in determining either the 
construction of the Federal Employers Liability Act, 
or the classification of the road thereunder. 

In this appeal we find The Capital Traction Com¬ 
pany is the successor of the Rock Creek Railway Com¬ 
pany of the District of Columbia and came into exis¬ 
tence under the provision of the Act of Congress ap¬ 
proved !March 1, 1895, authorizing that Company to 
contract for the purchase or lease of connecting lines. 

In accordance with the Act the Rock Creek Railwav 

• 

Company acquired the property of the Washington- 
Georgetown Railroad Com})aiiy and changed its name 
to the Capital Traction Company. The 'Washington- 
Georgetown Railroad Company is the older of the 
two original companies and was incorporated under 
the Act of Congress approved May 17, 18()*2. The 
Rock Creek Railway Company was incorporated under 
an Act of Congress dated June 12, 1888. 

The 'Washington-Georgetown Railroad Company 
was authorized to construct a double-track railwav 
between the cities of Georgetown and Washington, 
in the District of Columbia, the gauge of said railroad 
to correspond with that of the B. & 0. Railroad. It 
was directed to procure such passenger rooms, ticket 
offices, stables and depots at such points as the busi¬ 
ness of the railroad and the convenience of the pub¬ 
lic might require. It was further provided that the 
company should cause to be transported over its rail¬ 
way any freight cars laden with freight for the use 
of the United States (12 Stat. at L. 388). In 1864 the 
Company was granted the privilege of extending its 


lines on any public highway in the County of Wa'shing- 
ton and to charge an additional fare of five cents! every 
tliree miles for each passenger conveyed outside!of the 
limits of the cities of Washington and Georgetown 
(13 Stat. L. 322). | 

The Rock Creek Railway Company was authorized 
to construct a single or double track railway lin the 
District of Columbia through and along certain sitreets, 
avenues and roads. The company was directed jo buy, 
lease or construct passenger rooms, ticket offices^ work¬ 
shops, depots, lands and buildings as it may| deem 
necessary (25 Stat. L. 199). | 

In 1890 the Company was authorized to lay its 
tracks on Connecticut Avenue to the District Line. 
The Commissioners of the District of Columbia were 
empowered and directed to condemn certain laiids for 
Connecticut Avenue extended after five-sixths I of the 
necessary land had been dedicated, provided the Rail¬ 
way Company should furnish the money to piay for 
the purchase or condemnation of said lands (2^ Stat. 
at L. 121). In 1891 the Company was authorized to 
buy, lease, hold and operate or otherwise to contract, 
respecting the railway in the State of Maryland be¬ 
longing to the Chevy Chase Land Company of I Mont¬ 
gomery County, Maryland, and to have respecting 
such connecting line the same privilege as it then had 
or thereafter might have respecting its own line of 
“railroad” not inconsistent with the laws ofiMary¬ 
land. (26 Stat. at L 835.) | 

On the date of the accident (March 25, 1924) the 
defendant, by lease, operated its car over thej tracks 
of the Kensington Railroad and the Kensington Sandy- 
Springs Railway. The Kensington Railroad extends 
from Chew Chase Lake, Marvland, to the tPwn of 
Kensington, a distance of about three miles. The 
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trackage is mostly constructed on a private right of 
way, and the company possesses the power of emin¬ 
ent domain. The Kensington Sandy-Springs Railway 
extends a distance of about three-fourths of a mile 
beyond Kensington. It operates on its owm right of 
way and likewise possesses the power of eminent 
domain. (R. 16-17.) 

The defendant also operated its cars in compliance 
with a lease over the tracks of the Washington-Mary- 
land Railwav, which is an electric railwav extending 
from 14th and Colorado Avenue, in the Citv of Wash- 
ington, to the village of Takoma Park, Maryland, said 
Railroad being the outgrowth of the Baltimore-Ocean 
City and the Baltimore-Washington Transit Company. 

This Railwav,extended about one mile bevond Takoma 

* • 

Park to the Sligo bridge in Maryland. The company 
has the power of eminent domain and the right to 

construct tracks to unite with the United Railwav Svs- 

•> •> 

tern of Baltimore, Marvland. The chaiter of the 
above company provides for the carrying of both 
freight and passengers in Maryland. A part of the 
company's line in the Distict of Columbia is on pri¬ 
vate right of wav. 

The defendant owned and operated an electric rail¬ 
wav from Chew Chase Circle in the District of Colum- 

» * 

bia to Chew Chase Lake, a distance of one and one- 
half miles and connects with the Kensington Rail¬ 
road. (R. 18.) 

Mr. John II. Hanna, President of the defendant 
Company, testified that he had been with the road for 
thirtv-four vears and was familiar with the general 
lines and operations. That when he first went with 
the company there was some development around 
Chevy Chase Circle but there were very few buildings 
along Connecticut Avenue from the bridge to the 
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Circle. That the growth had been gradual. There 
were a few houses along 18th Street and Calvert 
Street. That the company maintained a station at 
Rock Creek Circle. It had a waiting room, a| wash 
room and facilities for ladies and gentlemen; a sjied at 
the entrance to the Zoo, and another waiting room at 
the Che\T Chase car barn, similar to the one at the 
Rock Creek Circle. That the defendant operalied its 
cars from down town out bevond the Circle to Ken- 

I 

siiigton and on past the Railroad at Kensington for 
about one mile. At one time the company operated a 
freight car which made two trips a day fromj Rock 
Creek Loop to Chevy Chase Lake and carried freight 
for all persons for a consideration. That the terminal 
of the line is about one mile beyond Kensington; The 
company charged one fare in the District of Columbia 
for carrying a passenger. The company issues com¬ 
mutation tickets at three cents each for use in Mary¬ 
land. One ticket is good for a fare from the District 
Line to Chevy Chase Lake and it takes two oij three 

of them to Kensington. The Commission in the Dis- 

1 

trict of Columbia fixes the rate of fare vdthin the dis¬ 
trict and the Commission of ^larvland fixes the fare 

*■ I 

within the State of ^larvland. Cars over the Wash- 

• I 

ington-Maryland Line are brought in over th^ 14th 
Street line to Pennsylvania Avenue. A five ceiit fare 
or a three cent commutation ticket is charged beyond 
the District Line. (R. 21-22.) | 

An examination of the above facts clearly shows that 
the defendant is engaged as a suburban railroad com¬ 
mon carrier of passengers like the Washington Rail¬ 
way and Electric Company. We find that uncler the 
original charter it was required to have the gafige of 
its tracks the same as those of the Baltimore anji Ohio 
Railroad; to transport freight cars for the tJnited 
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States; that the company has at all times engaged as 
a common carrier of passengers and at times of 
freight; that it owns and maintains passenger stations, 

issues commutation tickets for use over its railwav 

• 

system outside of the District of Columbia; that it 
maintains a passenger service on through cars from 
points in the District of Columbia to points in the 
State of Marvland; that most of its railwav svstem 
in Marvland is located on private riirlit of wav and 
runs through sparsely settled country and is leased 
from other railroad com])anios that })ossess the power 
of eminent domain. 

It is respectfully submitted that the defendant is a 
common carrier bv railroad within the meaning of the 
P^ederal Em])loyers Liability Act of April '22, 1908, as 
amended, and that the judgment of the lower court 
should be reversed and the cause remanded for a new 

I 

trial. 

Respectfully submitted, 

W. Gwynx Gaiidixf.i;, 

I 

SorxH Tiu.mblk, Jk., 

At to rn ffifs to r A p pt'l I a tit. 
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BRIEF ON BEHALF OF APPELLEE. 


STATEMENT OF THE CASE. 

I 

i 

lu this brief tlie Apiiellaiit will be desii»'iiatb(l as 
I^laiiitiff and the Appellee as Defendant. I 

On March 25, 1924, the date of the accident he|re in- 

I 

volved, the plailit i IT was employed as a motorman by the 
defendant. In the performance of his duties he whs op- 
ei'atinu'a sti'eet car from the Xavv Yard to 14th Street 
and Colorado Avenue, his run beini»' entirely withpi the 
District of Columbia. While the plaintiff's car wjas at 
a standstill at 14th and Farragut Streets for the ])ur- 
l)ose of discharging passengers, it was collided with in 


I 

I 

i 

i 

I 
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tlio rear l)y another car of tlio defendant company. 
The force of the collision threw the })laintilY backwards 
causinii- him to strike his head ai^'ainst certain portions 
of the car. lie then instituted this suit for his alleered 
injuries. liis declaration was predicated on the pro¬ 
visions of the Fi'dcral Hj)!(/i/rrs' IJahUitif Act of 
April 2:!, VJpp, as aimuided. and was tiled on the *2.‘>rd 
(lav of March, lb2G, two vears less two davs from the 
time tile cause of action accrued. 

At the close of the jilaintiff's case defendant's coun¬ 
sel moved for a directed verdict on tin* uround that 
the (h*fendant was not a common carrier bv railroad 
within the meaniiii;’ of the Federal Ftoploifers^ Liahil- 
itIf Act (tf April 11)08, but was i»-overned by the Fed¬ 
eral Fhiplopers' Liahililjf Act of Jane 11, 11)00, (34 
St at. L. 232) which ])rovides: 

‘‘4. That no action shall be maintained under 
this Act unless commenced within one vear from 
the time the cause of action accrued.” 

and that as,the ])resent suit had not been instituted 
within oin* vear after the cause of action accrued, a 
V(‘rdiet should be directed for the (h‘fendant. 

'rin* trial court i;’ranted this motion and directed a 
verdict for the defendant, and from the judi^ment en¬ 
tered on said verdict this appeal is taken. 


ARGUMENT. 

As has been heretofore stated, the declaration in 
this case was tiled on March 23, 11)2(5, two years less 
two (lavs from the time cause of action arose. 

S(‘ction (5 of the Federal Faiphtpers' Liahilif/j Act of 
April 1008 (35 St at. L. (55) provides: 
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I 

‘‘That no action sliall be maintained under this 

act unless commenced within two rears frdm the 

♦ 

dav the cause of action accrued.” I 

I 

i 

Section 4 of the Federal Emplojfers^ Liahilltif\Aet of 
June 11, (34 Stat. L. 232) is as follows: I 


''n 


That no action shall be maintained undtn* this 
Act unless commenced within one year fix^m the 
time the cause of action accrued.” j 

i 

As the declaration in this case was not tile(i until 
nearly two years after the cause of action accri^ed th(‘ 
sole (luestion ])resented on this appeal is whether or 
not the term “every common cari'ier bv railroad” as 
used in the Act of 1908 includes street railways.! 

i 

It is the contention of the defendant that the Act of 
1908 relates solely to railroads and does not, and never 
was intended to apply to street railways, and tllat the 
defendant, a street railway, is governed by tliQ 1900 
Act. And as the plaintiff did not bring his suit ^vitliin 
the time specilied in the Act of of 190G, there caii be no 
recovery in this case. ! 

The pertinent provisions of the two Acts <,U*e as 
follows: I 


The Act of June IT 1900: \ 

I 

“1. That every common carrier engaged in 
trade or commerce in the District of Columbia, or 
in any Territory of the United States, or bcjtweeii 
the several States, or between any Territory and 
another, or between anv Territory or Territories 
and any State or States, or the District of (j/olum- 
bia, or with foreign nations, or between the Dis¬ 
trict of Columbia and any State or States or 
foreign nations, shall be liable to any of its em- 
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ployees, or, in the case of his death, to his personal 
representative for tlie benefit of his widow and 
children, if any, if none, then for liis parents, if 
none, then for his next of kin dei)endent n})on liim, 
for all damai;es which may result from the negli¬ 
gence of any of its olhcers, agents or employees, 
or bv i-eason of anv defect or insutliciencv due to 

* i • • 

its negligence in its cars, engines, appliances, 
machinery, track, roadbed, ways or works/' 


TJk' Act o/ A})ril 22, VJ08. {See. 2) 


“That everv common carrier bv railroad in the 

* • 

Tei-ritories, tlu* District of ('olumbia, the Ihinama 
(’anal Zone, or other possessions of the United 
States shall be liable in damages to any person 
suffering injury while he is em])loyed by such car¬ 
rier in Uiiiy of said Jurisdictions, or, in case of the 
death of such employee, to his or her personal 
representative, for the benefit of the surviving 
widow or husl)and and children of such employee; 
and, if none, then of such employee’s parents; and, 
if none, ilhen of the next of kin dependent upon 
such emi)loyee, for such injury or death resulting 
in whole or in part from tlie negligence of any of 
the officers, agents or employees of such carrier or 
bv reason of anv defect or insufficienev, due to its 
negligence, in its cars, engines, appliances, ma¬ 
chinery, track, roadbed, works, boats, wharves, or 
other eciuipment.” 

Section 1 of the 1908 Act is the same as section 2 
except that it relates to common carriers by railroad 
while engaged in commerce between any of the several 

states or territories, or between anv of the states and 

» 

territories, or between the District of Columbia and 
any of the States and territories, or between the Dis¬ 
trict of Columbia oi- any of the states or territories 
and any foreign nation or nations. 
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This Court in the case of Wasliinr/fon nail^^cai/ (f; 
Electric Co^ipanif r. Seal a, 45 App. D. C. 484, | recog¬ 
nized tlie distinction between a street railwavl and a 

• I 

railroad or interurban electric railway. The Si^preme 
Court of the United States in the case of ())f\aJia ((■ 
Council lflujfi> Street Raihcay Company r. Inf'ersfatc 
Commerce Commission^ 230 U. S. 324, also cleaifly rec¬ 
ognized this distinction and said: I 


^‘This conflict is not so great as at first blush 
would appear. For all recognize that while there 
is similaritv between railroads and street rail- 
roads, there is also a difference. Some icourts, 
emphasizing the similarity, hold that in statutes 
the word ‘railroad’ includes street railrojjnl, un¬ 
less the contrary is required by the ejontext. 
Others, emphasizing the dissimilarity, hold that 
‘railroad’ (loes not incliuh* street railroadj unless 
required by the context, since, as tersely put by 
the court of appeals of Kentucky, ‘a street rail¬ 
road, in a technical and poi)ular sense, is |as dif¬ 
ferent from an ordinary railroad as a stteet is 
from a road.’ Louisrillc d' Porflin/d 11. ill. Co. 
r. Louisville City By. Co, 2 Duvall, 175. I 
“But all the decisions hold that the meaning of 
the word is to be determined by construijng the 
statute as a whole. If the scope of the act jis such 
as to show that both classes of com])anie|s were 
within the legislative contemplation, then the woi-d 
‘Kailroad^ will include Street Kailroad. On the 
other hand, if the act was aimed at Ra|ili*oads 
proper, then Street Railroads are excludejl from 
the provisions of the statute. Applying tl|is uni¬ 
versally accepted rule of construing this \|'oi-d, it 
is to be noted that ordinary railroads aj*e con¬ 
structed on the com])anies’ own property. The 
tracks extend from town to town and are usually 
connected with other railroads, which | them¬ 
selves are further connected with oth(^rs, so 
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tliat frei.irlit may slii]){)(*(] witlioal hr(*akiiiir bulk, 
across tin* coni incut. Siicli i-aili'oads an‘ channels 
of int(‘rslat(‘ comm(M*c(‘. Street Railroads, on the 
otluM* haiiid, ar(‘ local, are laid in sti'eets as aids to 
str(‘(‘t traflic. and for tin* nse of a sinyh* cominnn- 
itv, (‘ve]i thouii-h that coininnnitv hr dividixl hv 
state line<. oi* nnd(*r difhn'ent nnini('ij)al control." 


And in tin*, case (h' S. rt nl. r. V'lJJtufr ,,f Ilifhhcr'l, 
r. S. 474. the Sn])renu‘ (’ourt of the rnit(*d 
States said: 


“On th(‘ other hand. tlu‘ distinction sn‘i-y(‘st(‘d 
in ()}nah(i d' ('. //. Strrrf Itaihraif ('<>. r. hiff'rstdfc 
( ittftttn'i'cc ('I> t}(tH issin it , I . S. .424. between 

Int(‘rnrban Ihiilroads and Urban oi- Snlnii'ban 

Street Railwavs has bemi carefnllv observixl.*’ 

• • 


In tlu* ()maha cV: (’ouncil lUuffs Uas(‘. sttprtt. the 
Supreme Uonrt said: 

“If the scope of the act is snch as to show that 
both classes of com])anies wer(‘ within the leu’isla- 
tiv(‘ contemplation, then the word Oxailroad' will 
include str(‘et railroads. On the othei* hand, if 
the act was aimed at railroads ])ro])er. tlum street 
railroads are excluded fi’om the provisions of the 
statute.’’ 


d'he Ft'flcrdl Ftttplot/crs' I/tdhUiftf Act of Jtotc 7 7. 
lidxi, commoidy known as the First Fttijflot/rrs' Llahil- 
Ittf Act, was ],)ass(‘d for the pi‘otection of employees of 
railroads. The laniiua.ev of this act. however, is so 
broad and all-iunbraciny that it has been held that it 
would include, amonn- other thinirs, street railwavs. 

This act was before the Supreme (’oiirt of the United 
States ill the First Finplotfers Liahiliti/ C'ases *207 U. S. 
463. The court held that the act was too broad and 


i 


I 

thcMvfore iiiiconsliliitional (‘Xccnt as to tlu* District of 
C’oliiinbia and llie d'erritorios. ddio ('onrt in its djiinion 
saying-, at i)a,i;v 4t)t): | 


“()n tlio on(‘ hand, wliilt‘ (*oiUH‘diny tliat pie aet 
deals witii ali eoninion earri(‘rs who ai’e etii;'ay,'ed 
in int(‘rslate eoinnierec* heeanse tliev so tlnu'ne'e, 
and ind(.*ed, //7//7r ninrcnrvr (-(nfcrflnif/ fJtaf jJk' (ict 
H'ds (n'ifj/lif flraan jar tJir piirpffsc of nkichniff 
(ill the (‘}nploifrrs of rdilnxvls (‘iiffd(/('fl in infh'rsfdf^^ 
(‘onn/fcrcf' io d'l/icl/ If is sdo! the dcf m its ofidiiid! 
fonn dfonc rcldtcti, it is y(‘t insisted that pie act 
is within tin* powei* of (d)nyi‘(.‘ss, heeanse oi|k‘ wlio 
eim’aLi'es in intco'state eoinnierei' tluM'eliv |comes 
under tiu‘ powcn* of C'onii’i’ess as to all his hit 
and may not complain of any I'eiinlation 
Con,u'r(*ss may choose to adopt." (Italics ( 


[siness, 
I which 
hirs). 


The ('onrt further said at ])ai;vs 4t);^-4t)!): 


“Th(‘ act then hein;^’ addi‘e<s(‘d to all c<immon 
cai'riers enya.e,ed in interstate commerce, and im- 
posin^i' a liability upon tlumi in favor of ;|ny ot* 
their (‘inployes, without (pialilication or restric¬ 
tion as to th(‘ business in which the carrijo's oi* 
theii* employes may lie enya.u\‘d at the time ;of the 
injury, of necessity includes subjects wholly out¬ 
side of the power of (V)n,L'‘ress to rei;'ttlat(j com- 
mei'ce. AVithout sto])i)ini;’ to consider tht‘ n|umer- 
ous instances where althoiu^'h a common cari'i(*i‘ is 

• i 

eim’aued in interstate commerce such carrier mav 
in the nature of thini;-s also transact hnsiiues not 
interstate commi‘rc(\ althouu'h such local hukiness 
may indirectly he rcdated to int(‘rstate comiperc'e, 
a few illustrations showiim- ilu* operation (|)f the* 
statute as to matters wholly independent of jiiter- 
state commerce will serve to make ch*ar tlie ex¬ 
tent of the jiower which is exerted by tlu* statute. 
Take a railroad enn’a.u'ed in interstate comiperce, 
having a purely local branch 0 })erated whollyj with- 
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in a State. Take a<;-aiii the same road havin 2 j 
sliops for repairs, and it may he for construction 
work, as well as a la rue account inu and clerical 
force, and havinu, it mav he, storage elevators and 
warehouses, not to suuu^'^^t h(‘sides the possibility 
of its being’ engaged in other inde])endent enter- 
j)rises. Take a t(‘legraph com])any engaged in the 
transmission of interstate and local messages. 
Take an ex])ress company engaged in local as well 
as in interstate business. Take a frallei/ line 
nioriuff icholUj u'lfhin a State as to a larqe part of 
its husi)}ess a}id yet as to tJ(f' rentaiuder erossiiu) 
the state line. 

“As the act thus includes many suhjhvts wholly 
beyond the power to reuulate commerce and de- 
I)ends for its sanction u])on that authority, it re¬ 
sults that the act is repuunant to the Constitution, 
and cannot be enforced unless there be merit in 
the prop()sitions advanced to show that the statute 
may be saved.(Italics ours). 

The Court still further said, at page 41)7; 

“Fi’om the first section it is certain that the act 
extends to every individual or cori)oration who 
mav enuaue in interstate commerce as a common 
carrier. Its all-embracing words leave no room 

for anv other conclusion. It mav include, for ex- 

* « 

ample, steam railroads, telegrat)h lines, telephone 
lines, the express business, vessels of every kind, 
whether steam or sail, ferries, bridges, wagon 
lines, carriages, trolley linesy etc.'' (Italics ours). 

it is clear from the above (]uotations, and the Su¬ 
preme Court expressly says, that the act was “orig¬ 
inally drawn for the purpose of reaching all the em- 
])loyees of railroads engaged in interstate commerce 
to which it is said the act in its original form alone 
related. ’ ’ 
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Tlie Supremo Court lield tliiil ])y reason of |lie all- 
embraeiui*’ laug-ua.u’o ot* tliis act it ^vas uueonstitjutioiial 
except as to the District of Columbia and tliel Terri¬ 
tories, and thereafter tlie Federal Kwphnfers' Liah'ditji 
Aef of April 2:2, 190S was passed, which is coihmouly 
known as the Feeoad Federal Ewploper.A Liahility 
Aef. It havin,<j: been expressly stated by the S^ipreme 
Court that the first Emploifers' Liahilifi/ A\-f was 
passed and intended solely for the ])rotection |of em- 
]')loyees of railroads, Congress in the i)assage|of the 
act of 1908 uiKiuestionably had in mind the detjects in 
the 1906 Act which had been j)ointod out by the Su¬ 
preme Court and in the i)assage of the 1908 jact in¬ 
tended to, and did limit its ai)])Iication solely ko em¬ 
ployees of common carriers by railroad. This iis per¬ 
fectly ai)])arent from the context of the act wh|ich be¬ 
gins with the words ‘‘That every common carper ])y 
railroad * * * shall be liable except j 

The Supreme Court of the Cnited States alHo had 
occasion to consider tin* act of 1908 and in the Seeon/f 
Etnplopers* Liahdifp Cases 2*29> V. S. 1, u])held the con¬ 
stitutionality of the 1908 act. The court in its opinion, 
p. 52, said: i 


“Coming to the (luestion of classification, it is 
true that the liabilitv which the act creates is im- 
posed ())dif on infersfafe carriers hif railroad, al¬ 
though there are other interstate cari’iers, land is 
imposed for the benefit of all employees of such 
carriers by railroad who are employed in j inter¬ 
state commerce, although some are not su]^j(;cted 
to the ])eculiar hazards incident to the opciration 
of trains, or to hazards that differ from those to 
which other em])loyees in such commerce, not with¬ 
in the act, are exposed.^’ (Italics ours) I 


I 

I 


I 
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As luis been liei-c'loforc slated, ilie Supremo (V)nrt 
of tht* railed States ia tla* First Ftrp!oif('rs' LiahUity 
fV/sr.s-, Sif/tra. held tliat tlie aet of lOOtJ alt boil li’li aa- 
eoastitatioaal as to tlu‘ slat(.‘s was coastitatioaal as to 
tli(‘ l)isl]-iet of (’olambia a.ad the dhM’ritorios, ia view 
(»f tla* ])leaary ])ower exereis(‘d by (’oa^i’ess over said 
Disti’iet aad 'reri-itoi-i(‘s. 

ddiis raliaii' has a(*ver heea «ja(*stioa(‘d aad has be(‘a 
expr(‘ssiy adh(*r(Ml to ia tla* followia' 4 ' eases: 

FI Pffsa (V X. F. Iidihraif Co. r. Ciffirrcz, 215 
I . S. S7. 

/I/ff/r r. Sffitfhcni It. ('o../’)! A})]). 1). C\ 4()(). 

.y(’.\ airani i\ \\'asIFnifjtmi 'icrniuuil f'o., .*>5 Apj). 

1). c . 2:10 

\V(ishiu(ihi}i rf(\ It. ('o. r. Doinif i/, 40 Ap]). I). C. 

147. Ariii'ia(‘d oa this ])oiat ia 2d() V. S. 100. 
SmifJify-)/ It*. Co. r. 'I'afflor. 57 A])]). I). C. 21. 

Both till* loot; aad ItMiS Acts W(‘re IxO’ore this (’oart 
ia the ease of 11 dsh > n nt o h 1 mu nuit Co. r. Scuh psmi 
.\pp. I). (\ 17!f d'here the plaiatiff, Saaipsoa, aa eai- 
})l()y(‘c of the 'r<-riniaal (’oai))aay, was iajar(.*d throaii'h 
the ase of a dofeetivo iei* backet. Tador the act of lOOS 
th(‘ defease of assaiapti(»a of risk was a}i{)licable to the 
defeadaat. wheicas aad(*r the lOOO act it was not. The 
(piestioa ])reseated to this C’oart was whetlier the 1006 
or th.e ll>o^ act a]>])li(‘d to the case. 'I'liis (’oart ia liold- 
iaif that the lOOS act a])plied said: 

“The earlier a(*t rtdates to coaaaoa carri(‘rs ia 
th(‘ District of (’ohaabia aad cdsewluav. while the 
later oiU‘ relates to liabilit\’ of coaaaoa caia’iers 
hjf raih'ndtt. ' AVe thiak. ia view of the fact 

that the two acts treat of the saau* sabj(‘ct-aiatter, 
aaaiely, the liahllitp of co^inHmi carriers, fJie 
fonucr rdailnri to common carrier.^ of every des- 
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cription a)i(J fj/r latter to eoaniio)/ earr/ers rail¬ 
road, tJ/at the later art iras d(‘S!f/)i(‘d at l(\ast to 
proride a a ex(li(rir(' remcttif af/ahist eotu)H(\}i ear- 
riers of tJte latter elars/^ (Italics ours). | 

i 

Wo 1 ‘cspoctfully submit that tlu* ahovf-(juotO(| deci¬ 
sion of this Court is authority for the contention |of the 
defendant in the case at har. That is, that copimon 
carriers in the District of ('olunihia such as street rail¬ 
way com})anios, taxi cah oonij)airn‘s, transfer aiid ex¬ 
press com})anies, etc. an* ,i;’<‘\’erned hy the* a*ct oi| IhOG, 
wh(*r(*as tlu* act of I'olatos sololv to coinnioln car- 

I 

ri(*rs hv radi’oad. 

Tlu* only case cited in plaintiff's hi-i(*f, and tlu* one 
u])on wliich he ])laces his out ire* roliance is tljiat of 
Washhiptfot Ilaihraji cC Kleetrir ('o. r. Scal(L 4p A])]). 
I). C. 4S4, atlinned hy the Supi'eiiu* Court of the ijhiited 
States in 244 C. S. (l.'U), In this ('aso this (’oiirt ajid the 
Supreme (’ourt of tlu* Cnitod Stat(*s lu*ld that the a(‘t 
of IhOS a])])lied to tlu* Washine'ton Ihiilway aiul| Kl(*c- 
tric Comi)any. | 

Scala, a conductor employed hy the Washin.eloij Rail¬ 
way cV: Klectric (’om])any on its line i-uiiiiin;^- from 
Ceori;-(*tow]i to Cahin John Bride’e in the Stette of 

Maryland, was killed wlu*n his hodv camu* in c(!)ntact 

• • 

with a i)oh‘ placed near the track while In* was collect- 
ini;' fares on the lainnin;;* hoai'd of an op<*n sumnujr car. 
The* accident hapi)ened on tlu* Sth day of duly, 
and the dechu'ation was liled on duiu* 27, 11)14. 
defendant cont(*nded that it was not a c(/nimoii cjln'i'i(*r 
hy railroad and that thereforo the Kmi)loyei*s l[iahil- 
ity Act of April 22, IDOS, did not apply, 'hhis Court in 
its o])inion said : ' 


1913, 

The 


“It is fontended hv counsel for d(*f(*nda)ij that 
defendant company is not a common carrier hy 


i 






railroad witliiii tlio torins of tlio Employers’ Lia- 
l)ilitv Act. The Wasliiim'toii Great Falls Elec- 
trie K’ailway Gompany was incorporated under the 
Act of (’oniii'ess of dnly (l27 Stat. at L. 

d2(h chap. An e.xamination of this act and 

the acts anuMidatory thereof—Aui»’ust 1894 (*28 

Slat, at L. 49:^, chaj). dKi, (’omp. Stat. sec. 

It2()'9) dune .‘h 189(; (29 Stat. at i.. 24(5, cliaj). dlT) 
and dime,'), 1900 (,‘>1 Stat. at L. 270, cliap. 718)— 
disclose that the company was chartered, not as a 
sfrrcf raihn/ff cont hut as an electric trolley 
snhurhan, and int(‘rnrhan railway company, witli 
power to extend its line westwai’dly from Thirty- 
sixth and Pi-ospect str(‘ets, this city, to Cabin John 
(’reek, iiij Maryland. It thus extended from the 
westei'ii of th(‘ citv ihroimli small suburbs 

and country, })ossessed ])ower of eminent domain 
to acMpiire, I'iu'ht of way, and was reipiired to main¬ 
tain a passeiiii’er station at the ])oint of he^u’innini'’. 
Later, wlnm it chan; 4 'ed its name, a contract was 
made connecting' its road with a street raUivaif line 
extimdiim' (*aslwardlv into and throui*'h the citv. 
(Italics ours) 

“This case is analoii'ous to the situation dis- 

V. 

closed in the case of Kansas Citi/ II'cs/o')/ /L Co. 
r. MeA^Ion'. 240 C. S. 51, (U) L.’ ed. 520, dO Sup. 
(’t. I\ep. 252, 11 X. ('. (’. A. 857, where the railway 
company operated an electric trolley line between 
l^eaveiiworth, Kansas, and Kansas ('itv. Mis- 
souri, where it connected with the lines of a street 
railway company over whose line its cars were 
run from and to the terminus of its own line. A 
motorman,was injured in Kansas, and the suit was 
bi'oueht under the Fedei'al Em})toyers’ Liability 
Act. dudpneiit was recovei'ed, and the Supreme 
(’ourt, in its opinion atlirminu' the judii'ment, said: 

•The defendant's road ap})ears to be of the 

class of the traction company that was before 

the court in I’nited States r. Balthnore <{; 0. S. 

ir. n. CO. 22(; r. s. u, 57 l. ed. 104, 33 sup. 
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Ct. Kep. 5, and that was excepted from the 
decison in Omaha d; C. B. Street H, Co. v. \lnter- 
state Commerce Commission^ 230 U. S. 32i4, 337, 
57 L. ed. 1501, 1506, 46 L. H. A. (X. S.) ^^85, 33 
Slip. (’t. Hep. 890. Such roads liave been held to 
be within the act of CongTess. Spokane 4* /. E. 
IL Co. r. Campbell, 133 C. C. A. 379, 217 Fed. 
518. See Act of June 18, 1910, clia]). 309, sK*. 12, 
36 Stat. at L. 539, 552, Comp. Stat. 191$, sec. 


‘This decision disposes of the Omaha & |Coun- 
cil Blutfs Case, the only Federal case irelied 
upon by counsel for defendant. That ckse is 
not in ])oint here. It involved the question of 
the jurisdiction of the Interstate Commerce 
Commission over a company operating a iliurely 
street railway line extending into and belt ween 
the cities of Omaha, X'ebraska, and Cbuncil 
Bluffs, Iowa, along city streets through which it 
ac(iuired its right of way, with privilege to oj)- 
erate tlirougli the cities subject to city regula¬ 
tions It is therefore not analogous to this 
case.* “ 




The opinion of this Court holding that the 1908 act 
did apply to the Washington Hailway & Electric jCom- 
])any was aftirmed by the Supreme Court of the Ijnited 
Stales, 244 F. S. 630, and in an opinion rendered by 
:Mr. Justice (’larke, the Court said: | 

i 

j 

“Four acts of Congress, the first providing for 
the incoriioration of the defendant company and 
the other three amending the first, were introflluced 
in evidence on the theory that they were pijivate 
acts and otherwise would not be before this kourt. 

“With these acts and the evidence and aj.lmis- 
sions shown in the record before us, it is clear that 
the defendant was incorporated as, and at tln^ time 
of the accident complained of was, a railway!com- 
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})aiiy, not a sti-c*c*l i*all\vay (•oin])aiiy; tliat it liad 
t'nii powci-s (»f cinlniMit (ioinaiii; tliat at the time 
ot‘ the accident complained of it (AViuhI and o})- 
erateti a iiiu* of (‘loclric raihvav exteiidimr from a 
terminus within tile District of (’<*lnmhia to a ter- 
minns at C’ahin J«»hn (’reek, in the State of Mary¬ 
land, a larye part <if the liin* heinu’ constructed on 
a pri\';iti* ria'ht <>f v.aiul that il \va> at that lime 
a common canac*r of pass(,*ni:'(.“rs for hire between 
its termini. 

“it arirued under the (incision in Omchu <('• 
(nHUCi'l liln/js SI I'rrf Jiff. (’n. f. I ff f f f'sl (I f t' 
mrrcf- 'J.’lo r. S. ;kJ4. the I'ailway of 

the def(*ndant was a streol ralli‘oa<l and that then*- 
foia* tile def(‘iidant was not a •common carrier by 
raili'oad’ within the terms of tin* Act of IIMIS as 
amen(l(‘(b 4'hat case dealt with a purely strecd 
railway in the st I'eels of t wo cities, and the* decision 
was that it was not a ‘raiii’ead’ such as was in¬ 
tended \o l)e placed uiida-r the juI'isdieiion of the 
Int(*rstate (’omnierct* (’oinniission by lh(‘ Inter¬ 
state (’oinmeree Act of The c‘a>(‘ is of ne.i;’- 

liyibh* \'aiue in determiiiinu’ either the coiistruc- 
tion of tin* act we ai'e c<•asideianu' in this case, or 
thi* classilication of llie di'f^unbint. wliK'h clearly 
eiioueh is a suburban railroad common carrier of 

V 

!»assenm‘rs within the sc<a)r (jf the 1* edei'al Km- 
plovers' Liability Aei, as is suiUcituiIly decided by 
( tfih'ii stuff s f\ I/a! I: ftfof’f d' 0/;/o Snftl h if’csf f-m 
Jiff. (’ft.. r. S. 14; I\(ULsa.'< Cilfj We.^feni Ry, 
( >). f\ MCAllnfi\ l’4o { . S. .)] : ^'jJffL’fhfr ([• IlflilHi/ 
lAff/flrt’ R. R. Cn. r. ruifrA Staffs. •J41 V. S. :U4, 
and Siinl'iutf d’ litlaiiil lAffttfi'f R. R. ('ft. a. (V/n//>- 
IfU, 241 V. S. 4b7." 


In the opinions in the Scala case siiftra, it will be 

notc'd that this (’ouiU and the Supreme ('ourt of the 

I uitt'd S];iU*s attached yre.-p importatc'e t'» tin* tact 

that the AVashiimt(Ui Ibiilwav A’ Klectric C’o. under its 

^ * 

charter had: 
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I 


( 1 ) 

{•-M 




Full power of eminent domain; 


That its line ext(Mide(l fi'om a terminus Ivithin 
the District of Columbia to a terminus at ICabin 
John Creek in the State of Maryland; | 


That a lai 
;i lU’ivale 


•ii’e ]uirt of its line was construcjed on 
rii^-ht of way; and I 


I 

That it extended from the western ed, 2 :e pf the 

citv throimli small suburbs. i 

• >■ 


At tirst blush it would appear that the Capital!Trac¬ 
tion Com])any is similar to the Washinj^ton Kpilway 
cV: Kh*c1i-ic ('()., but an exjimination of the act iunder 

I 

which th(‘ Capital 'fraction (^om])any was incorpqrated, 
and tlu* amendments tluM'eof, will show that: ; 


(1) Tt has no ])ower of eminent domain; j 

I 

(*2) Its entire trackai>‘e in the District of Colpmbia 
is ()])(‘i-ated over the ])ublic streets and av(|Miues; 

(3) That no part of its line in the Distrjct of 
Columbia is on a private right of way; ajiid 

(4) That ])ractically its entire trackage e-ytends 
through densely i)opulated sections of thb city. 

THE HISTORY OF THE WASHINGTON RAII^WAY 
AND ELECTRIC COMPANY AND THE qAPI- 
TAL TRACTION COMPANY. 


The Wafihlu()tn)i Railway S Electric Company: j 

'riu‘ Wasliingtcn Railway c'c Electric Corjipany 
was originally the Washington tk Great Falls | Elec¬ 
tric Khillway Coinpatiy. Th(‘ Washington (k |Great 
P^alls Electric Railway Company was incorporated 
under the Act of Congress of July 39, 1892 (27 Sjat. Tj. 
326, Chap. 322). An examination of this Act aiid the 





acts amendatory tlicrcof will show, as ])ointc(l out by 
this Court in its opinion in the Scala case, that this 
Comi)any was chartered not as a .'^treri rallrnad mm- 
ixuttf hut as an electric trolley, suburban and inter- 
urban railway company with power to extiuid its line 
westerly from obth Street and Cros])ect Street in this 
(hty to (’ai>in John (h'e(‘k in Maryland. It ])oss(‘ssed 
the absolute ])ower of (‘inineiit domain to acipiire a 
riuht of wav, and exteiuhul fi'om th(‘ W(*slern edi:'(‘ <>f 

th(‘ citv thi'ouiiii small suburbs and countrv. 'The 

* ! 

.L:'reat(‘r portion of its liiu* was constiau-led on a pi’ivale 
riiiht of way and it poss(‘Ssed fc*w, if any. of the ciiar- 
act(*i‘istics of a stre(‘t I'ailway com])any. 

'riiis Com})any was rcMpiii'ed to o]»(‘r:ite its cai*s by 
electricity, and was only prohibited in runninc: s1(‘am 
cai’s. locomotives, or otlnu* cai's for steam railways on 
that ))oi-tion of its tracks which wei’e in tin* District of 
(h)lumbia or on the lands f)f the CnittMl States oi* tlK‘ 
ac(H‘ssory works of th(‘ Washington A([ue<luct. 

It ha<l ih'* absolute power of enilnein dou::;'n. an 1 
on its ow]i riii-ht-of-wav tluu’e was no limitation on the 
s])(H‘d of its (‘ars. The s})e(‘d of its cai*s was limited, 
how(‘V(*i‘, to live mih‘s an hour while bt'inc: o])(*rat(.‘d on 
its tracks laid on any strec't or road. 

It was ex])ressly authoriz(‘d to ei’ect and maijitain 
ov(‘rhead trolley wir(‘s, indicatin.ir that (’oim’ress r(‘C- 
o.irnized it to lx* an interurban (‘lecti’ic i-ailway com- 
])any ratln*!- than a stre(‘t railway comt)any. 

By tin* Act of Juiu* b. 1900, tin* Washint:-ton Or(‘at 
Fa.lN laleetrie I'ailwav (’o. was authorized to ae<o5;r'“ 
certain si reef raif/raifs mentioTied in said Act. Pur¬ 
suant to tlu‘ authority contained in this A(*1 tin* Wash- 
iimton (ir(*at Falls Flectidc Pail way Com])any by 
deed dat(*d February 4, 1902, ac(piir(‘d the Columbia 
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Railway Company and the ^rotropolitan Railway Com¬ 
pany and cliani^vd its name to the Washing-ton t^ailway 

Elect rie Company. I 

j 

77/c ('(i/>ifal T I actio)) C())))pa)))f: I 

I 

The Ca])ilal 'rraction (h)mi)any was formed |by the 
Rock Creek Railway C\)mpany acquiring; the Wiishini>;- 
ton (icorgetown Railroad Com})any. I 

The Washing-ton & Georg:etown Railroad Cojmpany 
was incor])orat(‘(l by the Act of Congress of May 17, 
ISb:^ (12 St at. L. .‘ISS). It was authorized by sqid Act 
to construct a double track }'aihvay with the necjessary 
swit('hes and turnouts in the Cities of (leorgeto^vn and 
Washington in the District of Columbia, withlpower 
to o])erate ])<irsc-ca)'s over its tracks. 1 

This Company opm-ated its cars from Bridge and 
Iligli Str(*ets ii! (I(‘(n-g(*towi! along Reniisylvanih A\'e- 
nn(‘ to tin* ('a])itol and from the Ca])itol to tli(*| Balti- 
in.oK* cV (tjiio ibiiii-ojid station. It also op^n-ated ijts cai's 
from Pennsvlvania Avtniiu* on 7th and 14th Streets to 

* _ I 

Boimdi-y Sti‘cc1 (Florida .\veinie). Its (diai'icjM- was 
ther(*aft(‘r ani(‘nd(‘(l allowing extinisions of its liii(‘s 
which iiu'lnded an extmision of the 14th Street iine in 
a northerly dir(*ction. i 

Foi- a})pro.\imat(‘ly ‘10 years the cars of this |Street 
Railwav Com])anv were drawn bv horses. It clarried 
no freight and t>assengers were carried for fivei cents, 
the rate of fare li.xed in its charter. Thereafteit cable 
cars were used and still later the pi-esent cars op|}rated 
by electric motors were ])rovided. This Comy)ahy had 
no y)ower of eminent domain. Its trackage was en¬ 
tirely within the District of Columbia and on the jpublic 
streets and avenues. No part of its trackage Wi^s con¬ 
structed on a private right of way, and its entii^c line 



acts amendatory tlicreof will show, as ])ointc(l out by 
this Court in its opinion in the Scala case, that this 
Company was chartered not as a ^treef railroad ci>m- 
pamj hut as an electric trolley, sul)url)an and iuter- 
ui'han railway comj)any with powei' to exUuid its line 
west(*rly from .‘hith Street and Prosj)ect Sti‘e(‘t in this 
(’ity to ('al)in John ('reek in .Maryland. It p<>ssess(*d 
the absolute power of eminent domain to acijuiri* a 
riiilit of way, and extinuh'd fi'om tin* W(‘slerii i‘d.u‘(* of 
1h(‘ eilv throuii‘h small subur])s and count rv. 'fhe 
.Lrr(‘ator portion of its liin* was constructed on a pi‘iv;\le 
riiiht of way and it poss(‘ssed f(‘W. If any. of the cliar- 
acteristics of a strec't railway company. 

'riiis (’oinpany was iXMjuii'cd to o])(‘r:ite its cars by 
electricity, and was only ])rohibited in running: steam 
cai’s, locomotivi‘S. or otluu’ cars for steam railways on 
that ]>oi'tion of its ti'acks which were in tin* District of 
('olumbia or on the lands of the rni1i*d States oi' tin* 
acces.soi-y works of th(‘ Washington .\(iue<luct. 

Il ha<l th** :il)S(»lnt«* power <*!' einine!!] doir;:rn. .•’.’i'' 
on its own riuht-of-way tlu‘re was no limitation on the 
sp«‘(‘d of its cars. Tin* s])(*ed of its cai*s was limited, 
how«*V(*r, to live mih‘s an hour whih* bcinir operatiMl on 
its tracks laid on any street or road. 

It was (‘X])ressly authori7.(‘d to ei'(‘ct and maintain 
ovi‘rln‘a(l trolley wir(‘s, indicatin.ir tliat (’oTm‘r(‘ss rc'c- 
o,<rnized it to be* an interui’bati eh‘ctric railway com- 
])any rather than a strecd railway com])any. 

By 1]n‘ .Vet of Jum‘ b. 1900, tin* Washinii'ton 0]*(‘at 
Ka.lls Kh‘ctric Uailwav ('o. was authorized to ncMud-e 
c(U*tain sfrerf rail/raifs mentioned in said .Xcl. Pur¬ 
suant to th(‘ authoi-ity contained in this Act the Wasli- 
iimlon tC 0]‘(‘at Falls Flecti’ic Railway Com])any by 
dt*ed dat(‘d February 4, 1902, ac(juii'(‘d the (k)lumbia 
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Railway Company and the Metropolitan Railway Com- 
])any and eliani;'ed its name to the Washin»:ton Railway 
♦S: Elect rie (\)mpany. i 

77/f' ('(ipifdl 'rracthm C()}n pcuiif : I 

i 

The Ca])ilal Traction Company was l'oi-med|by the 
Rock Creek Khiilway (\)mpany acquiring* the Washing¬ 
ton ik (u‘orgetown Railroad Com])any. 

Th(‘ Washington cV: Georgetown Railroad Ccimpany 
was incor])orat(‘d hy the Act of Congress of ^^ay 17, 
(12 Stal. L. dSS). It was authorized by Sipd Act 
to construct a double track raihraij with the necfessary 
swit(']ies and lin*nouts in the Cities of Georgeto\vn and 
Washington in the District of Columbia, with | power 
to o])erate Ji(.'rs('-(ars over its tracks. | 

This Com])any o])erated its cars from Bridji'e and 
Mil;!; Strec'ts in (I(‘<)i‘getown along Deniisyl\'anl|a A\*(‘- 
nn(‘ to tli(‘ (\a])ilol a:id from tin* (\‘i])iiol to tln*| I>alli- 
inore A t t'lio Ihiiii’oa.d station. It also op(‘i*ated i|ts cai's 
from Pennsylvania Av(‘nu(‘ on 7th and 14th Streets to 
Donndrs’ Sli'oct ( !*''lori<!a .Ax'eniu'). Its chai'tij*!* was 

I 

thei-eaft(*]* ani{‘iid(*d allowing ext(*nsions of il.|; liin's 
which inciiuU*<I an e>:t(‘nsion of the 14tli Street Jiiie in 
a norl lierlv di rect ion. I 

• i 

For a])])i‘oximately MO years the cars of this|Street 
Railway Com])any were drawn by horses. It (jarried 
no freight and passengei’s were carried for tivej cents, 
the rate of fare fixed in its charter. Thereafter* cable 
cars were used and still later the ])resent cars operated 

i 

by (‘lectric motors were ])rovided. This Com])aiiiy had 
no power of eminent domain. Its trackage w'^is en¬ 
tirely within the District of Columbia and on thelpublic 
streets and avenues. No ])art of its trackage w<js con¬ 
structed on a ]u*ivate right of way, and its entiyc line 
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extended tlirono:li thickly settled portions of the Dis¬ 
trict of Columbia. 

The Kock Creek Railroad Company was incor])orated 
by the Act of Congress of June 23, 1888. (25 Stat. 

L. 199.) 


This Company was authorized to lay down a single 
or double track railwav from Boundrv Street (Florida 
Avenue) and Connecticut Awnue to Woodhw Road 
and C’onnecticut Avenue. The tracks of this Com])any 
were laid entirelv on the streets and avenues of the 
(’ity of Washington. It had no })oW(*r of (‘niimuit (!<»- 
main, but was recpiired to pay for certain lands which 
might bo condemned bv the C’omniissioners of the Dis- 
trict of Colum1)ia for the ]mrpose of opening ip) ])ublic 
streets and avenues. In other words, this Street Rail¬ 
way Company was used in the building up of the city. 

It passed through a densely poi)ulated section of the 
city, was authorized to operate horse-cars, and its 
S])eed was limited by its charter to fifteen miles per 


hour. 

Its charter provided that it should not have the 
power to ]uirchase or lease AXV OTHER STREPTF 
RAILROAD, or any ])art thereof, without first obtain¬ 
ing the wi-itt(‘n consent of two-thii'ds of its stock¬ 
holders and of the Commissioners of the District of 
Columbia. 

Tt was expressly ])rohibited from erectiiig or main¬ 
taining overhead trollev wires within the citv limits. 

By subsequetit Acts of Congress, the tracks of the 
Rock Creek Railway Company were extended east- 

wardlv on V Street and north on Connecticut Avenue 

• ^ 

to Chevy Chas(^ Circle in the District of Columbia. 

By the Act of March 3, 1891 (26 Stat. L. 835), the 
charter of the, Rock Creek Railway Company was 
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amended and that Company was authorized to jbuy the 

railway constructed, or to be constructed, in tl^e State 

of Maryland by the Chevy Chase Land Company and 

extending,- on Connecticut Avenue from Chevv Chase 

' *1 

('ircle to Clievy (’liase Lake, a distance of cippi’oxi- 
mately om^ mile and a half. Later the Kock (^reek 
Ivailway Com])any did acquire this line. i 

I>y the Act of .Mai'cli 1, (28 Stat. L. 7|)0), the 

l\ 0 (‘k Cr(*(‘k Railway Com])any was authorizec^ to ac- 
(juiiH' any sii*ect railway company ownini*: or operatini;' 
a connecting:,' or intersc*ctini*’ line. | 

In com])liance with this Act the Rock Creek Railway 
Com])anv acquired the Washin.<>:ton & Geoi\e:eto\iui Rail¬ 
road Company and changed its name to the Capital 
Traction Company. I 

From the foregoing it is clear, we respectfully sub¬ 
mit, that there is little, if anv, similaritv betwt'en the 

/ %r 7 • I 

Caiutal Traction Company and the Washington Rail¬ 
way Electric Company, and that the acquisition of 
the Washington & Georgetown Railway Company, a 
street railway, by the Rock Creek Railway Cohi])any, 
allotli(‘r stre(‘t I'ailway, did not create or chaJige th(‘ 
('a])ital 'Fraction Fompany into a common car|ri(*r by 
railroad. j 

An examination of the charter of the Metrolpolitan 
Railroad Company (13 Stat. L. 326), will show tjliat the 
charter of that com])any was almost identical With the 
charters of the Washington & Georgetown Rhilroad 
and the Rock Creek Railway Company of the l|)istrict 
of Columbia. The line of the Washington &| Great 
Falls Electric Railway connects with the trackage of 
the Metropolitan Railroad in Georgetown. TJiat the 
Metropolitan Railroad is a street railway is recognized 
bv this court in the Scala case, for tliere it is said: 
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“Later when it (the Washington & Great Falls 
I'ilrcti*i(* i\ail\vay ('oinpany), ehaiigt*il its nanu‘, a 
contract was made connecting its road with a 
street railwav line extending easterlv into and 
through the city.’’ 


And as wi* have alr(*ady ])()inti‘d oat, tlu- cluirtrr oi' 
the .M(.'tr(>|)olitan Kailroad (’eini)ajiy i^ practic-aliy 

idiaitical with the charters of the iOu-k iiailwav 

* 

(h)mpaiiy and the Washington and Georgetown Rail¬ 
road (’ompany. 


THE EXPRESSION “EVERY COMMON CARRIER 
BY RAILROAD” AS USED IN THE FEDERAL 
EMPLOYERS’ LIABILITY ACT OF APRIL 22, 
1908, DOES NOT INCLUDE STREET RAIL¬ 
WAYS. 


In the o])inions of this Court and the Supreme Court 
of th(‘ ritit(‘d Stat(‘s in the Scala east.* suin'' it is 
])ointed out that the Washington Railway tJc Hlectric 
Company was that class of traction coni])any which 
appc*ared hei'ort* tin* court in the* following eases: 


1. U. S. r. Baltimore d: Ohio S. IT. B. Co., 226 

r. S. 14; oT Law Ed. 104; 

2. K. ('. U\'sfrr)i. Bailivay Co. r. McAdoie, 241 

V. S. 51; 


:h Spokane d L K. B. Co. v. C. S., 241 U. S. 844; 
4. Spokane d 1. E. B. Co. v. ('anipbell, 241 U. S. 
497. 


And which was excepted from the decision in the case 
of Omaha d Council Bluffs Street Railway Company 
r. Interstate (\om)nerre ('<nnmission , 280 C. S. 824, 
57 Law Ed. 1501. 

We will, therefore, examine the cases enumerated 
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a])()vo for the purpose of showing that the Capital 
Traction C\>m})any is similar to the railway coltn})any 
ref(‘ri-e(l to in the Omaha cV: Council BlulYs ea|se and 
eiitii'elv (.lissimilar to the railroads mentioned!in the 

• I 

othei’ cases. | 

In the case of Otnaha cC' Coinicil Bbfffs Street Rail- 
icai/ i'oet/xnii/ r. Interstate Commeree C()mn\issioHj 
Ll.'ln r. s. 224, the Omaha c-c Council Bluffs ijailway 
♦Jc Bri(lg(‘ Company was chartered as a Street Railroad 
C()m])any umhu* the laws of Iowa. It owned| street 
car liiu‘s in Council Bluffs and, in 1887, was authorized 
l»v (V)ni 4 i-(‘ss to construct a hridi;'e across the ^Cissouri 
l\iv(‘r and to o])erate thereon “steam, cal:^le and 
street cars." 44ie Omaha c'c Council Bluffs Kjailway, 
chartered as a Stre(‘t Railroad under the laws of 
N\‘i)ra?'ka, owned the st riuU cai‘ lines in Omahaland its 
suhurhs. South (>maha, Benson, Dundee and Florence. 
4'his sti‘e(‘t railroad had no right of eminent jdomain 
and was not autiioriz(*d to haul freight, beingHimited 
l>y its chartin’ to carrying passengers only, l^y lease 
it ac({ui]’(‘d th(‘ l)]’idg(‘ and car lines in Councijl Blutfs 
whicii thm'eaftm’ it o])erated as part of its Isystem. 
(4)111]ilaint having been made that certain injterstate 
fares were unr(‘asonable, a hearing was had befoi’e the 
Comnuo’ce Oommission, which ordered a reduiction in 
th(‘ rate betwemi (\)uncil Bluffs, Iowa, and pdints be- 
ymid th.e Loo]), in Omaha, Xebi’aska. Tin* tivo com 
])ani(‘s, lessor and lessee, thereupon til(‘d a bill in the 

Fnited States Circuit Court for the District of 

\ 

Nebraska to (‘iijoin the order, and a temporary in¬ 
junction was granted. j 

'rh(‘ case was transferred to the Commerce Court 
which court on October 5, 1911, dismissed thejbill, 191 
Fed. Rep. 40. j 
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The sole <jiiestioii disviissed berore the Supreme 
Court was whether the provisions of the Commerce 
Act as to railroads applied to street railroads. The 
court in its opinion said, }). Mo5: 


^‘This conflict is not so .irreat as at first blush 
would appear. For all recoinii>'A‘ that while there 
is simiiai'itv between railroads and slreiU I’ail- 
roads, there is also a difference. Some courts, 
emphasizing the similarity, hold that in statutes 
the word ‘Railroad' includes Street Railroad, 
unless the contrary is required by the context. 
Others, em])hasizin^ the dissimilarity, hold that 
‘Railroad* does not include Street Railroad unless 
recpiired' by the context, since, as tersely put by 
the Court of Ap])eals of Kentucky, ‘a street rail¬ 
road, in a technical and ])opular sense, is as differ¬ 
ent from an ordinary railroad as a str(‘ei is from a 
road.' IjniisvlUe d: Portland P. li. Co. r. Lo^//s- 
vllle Cifif Rif. Co., 2 Duvall, 175. 

“But all the decisions hold that the meaning 
of the word is to be determined bv construing the 
statute as a whole. If the scope of the act is such 
as to show that both classes of com})anies were 
within the legislative contemi)lation, then the word 
‘ Ib'dlroad'will include Stret*! Ibiih'oad. On the 


other hand, if the act was aimed at Railroads 
pro])er, then Street Railroads are excluded from 
the ])rovisions of the statute. Ap})lying this uni¬ 
versally accepted rule of construing this word, it 
is to be noted that ordinary railroads are con¬ 
structed on the companies’ own property. The 

tracks extend from town to town and are usuallv 

• 

connected with other railroads, which themselves 
are further connected with others, so that freight 
may be shipped, without breaking bulk, across 
the continent. Such railroads are channels of in¬ 
terstate commerce. Street Railroads, on the other 
hand, are local, are laid in streets as aids to street 
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traffic, and for the use of a single communitH^ even 
though that community be divided by stat0 lines, 
or under different municipal control. When these 
street railroads carry passengers across h state 
line they are, of course, engaged in interstate com¬ 
merce, but not the commerce which Congress had 
in mind when legislating in 1887. Street railroads 
transport ])assongers from street to streej, from 
ward to ward, from city to suburbs, but tlie com¬ 
merce to which Congress referred was thjat car¬ 
ried on by railroads engaged in hauling pas^fengers 
or freight ‘between States,’ ‘between States and 
Territories,’ ‘between the United States and for¬ 
eign countries.’ The act referred to Rajilroads 
which were required to post their schedul<|}s—not 
at street corners where ])assengers boarc^ street 
cars, but in ^ ever if depot, station or ofjiee u'here 
passengers or freiplit are received for transpor¬ 
tation d The railroads referred to in the at‘t were 
not those having separate, distinct and locall stretit 
lines, but those of whom it was required thjat they 
should make joiiit rates and reasonable fjicilities 
for interchange of traffic with connecting lines, so 
that freight might be easily and exped|tiously 
moved in interstate commerce. | 

“Every provision of the statute is apidicable to 


railroads. Only a few of its requirements iare ap- 
]^licable to street railroads which did notjdo the 
business Congi’ess had in contemplation a|nd had 
not engaged in the pooling, rebating ahd dis¬ 
crimination which the statute was intendedlto pro¬ 
hibit. This was recognized in Willson Ttorh 
Creel: Rif. Co., 7 I. C. C. 83, where, althougli it was 
held that the statute applied to a street Milroad 
between Washington, D. C., and a point irl ^fary- 
land, the Commission nevertheless said (7 J. C. C. 

88 ): I 

I 

‘It may be conceded that this class pf rail¬ 
roads was not specifically within the contempla- 
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tion of tlio framers of tliat law, for the evils 
which it was iiit(‘ii(l(‘<I i<> j-cmc«ly w<*ahL in I tic 
nature of the ease, hut rarelv arise in th(‘ man- 
airement of sueh roads in their dealing: with the 
])uhlic.’ 

‘‘Street railroads not hciim* uuiltv of the mis- 
cliief souirlit to he corrected, the remedial ])r()vi- 
sions of the statute not being ai>plicai)le to them, 
commands u])oii c‘Very raiiroati •sui>,jecl to the a(*l' 
being such that tlu-V could not hr nl>eVed bv -n-ec! 
railroads becaus(* of tin* naturt* of thi-ir buviiic-r. 
and character and locat ion of t hej ;• i rack', it i> evi 
dent that the case* is witliin that large liii<* of an- 
1horiti(‘s whichi h()Id that under sucli a statuti* tin* 
word ‘I'ailroadt* catiiiot lx* coast laied t<j ineln<i(* 
strec't railroad. 

“But it is said that sinc<‘ 1SS7. wlnai tin* act was 
])assed, a new ty])e of iuterurban i-ailroad has be<'n 
develo])(Mi which, witli «*lectricity as a nioiieo 
power, uses largc*r cars and runs through the 
country from town to town, enabling tin* carrier 
to haul ])ass(Mig(‘rs. freight, express and tin* mail 
for long distanc(‘s at high s]»eed. W’e are not deal¬ 
ing with such a case*, but with a company chai’terc'd 
as a street railroad, doing a str(‘et railroad busi¬ 
ness and hauling no fr(‘ight. Tin* casi* was heard 
on (h‘murr(‘r, with, tin* o]>inio!i of tin* <'o7nmi<sion 
treated as a ])ai-t of tin* ]‘c*cord. It indicat(‘S that 
at some points the litu* is on private* ])ro])erty, bnt 
wh(‘re this is and to how gri*at an ext(*nt do(*s not 
ap])ear. Ind(*ed, tin* record does not ."^how that 
electricity was used as a motive ])ow(*!-. though, 
in the light of modern methods, tha.t may possibly 
be assumed. But it ahirmatively a])])i*.ars that the 
company was chartered as a str(*(*t raili'(nnl. and 
hauls no freight and is doing only a business ap- 
pro])riate to a street railroad. So that what(‘V(*r 
the motive power oi* the size oi- <j)eed of tin* car< 
is immaterial. In any event, there were ‘street 
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carj5' referred to in tlie act of Cong-ress autjhoriz- 
inir tlie construction of the Bridire from Council 
BIntfs to Omaha (24 Slat. oOl). The corjipany 
used such cars and did a street passengerj busi¬ 
ness only. It laid its tracks in crowded thoi^oni^’h- 
fares of those cities and their suburbs and it is 
manifest that Con,i>-i'ess did not intend that! these 
tracks should be connected with Railroads for 
hanlinii- freiiiiit cars and lone: trains throuejh and 
aloiiir the st]*(‘ets of Omaha and Council Bl|iitTs.” 
(Italics ours.) j 

( 

The decr(‘(‘ of the (\)mmerce Court was reversed 
and tlir injiHK'tion i 4 Tant(‘d by tlie Oii'cniit C()Ui't|made 
])ernianent. i 

It is apparent that the Capital Traction Coijipany 
is similar to tin* Omaha Council Bluffs Railwi^y Co. 
minitioned in the above cases. The Capital Trtiction 
Company }ia< no I'ieiit of (‘iniiiont doiiiain, hajils no 
ri'cieiil, and its 1i\‘h‘ks ai‘(* laid in crowded thoton^iib- 
fai'i's «if tiu* v’ity of Wa.shine’ton and its ‘<nbui‘b>l. 

Section 12 of tlu‘ Act of May 17, 1S()2, incor|)oratin.e: 
the AVashini;ton & Geore:etown Railroad Company 
])rovides: | 

‘‘ And b(‘ it further enacted, That said corpora¬ 
tion shall, on demand of the President ^f the 
rnit(‘d States, Secretaiy of AVar, or Secretary of 
th(‘ Xavy, cause to be transported over sucji rail- 
wav anv freiii’ht cars laden with freiu’ht fi)r the 

* * * ' I • 

use of the ITiited States. The officers cjjmsin.e: 
such service to be done shall ])ay a reasf)nable 
com])ensation therefor.’’ | 

i 

I 

AVe resy)ectfully submit that this provision pf the 
charter did not authorize the AA''ashin,i»-ton & Geore:e- 
town Railroad Company to liaul freight of its own ac- 




cord. This coin])any was incorporated during the Civil 
War and the aforementioned ])rovision was uiKpies- 
tionahlv inserted in tlie charter to take care of the 
transportation of war materials over its tracks, in the 
event the same sliould he necessary. However, this 
company ceased to exist wluni it was ac^iuired by the 
Rock Creek Railway Comi)any in IS!)'). And we fur¬ 
ther liave the'iinconti'adicted t(‘stimonv of Mr. Hanna, 

« ■ 

tlie President of the (’a])ital Ti-aclion Com])any, that 
no freiirht was ever cari'ii‘d hv tin* Washinelon cV: 
Georgetown line. (R. p. 22.) 


IN THE OPINIONS OF THIS COURT AND TEE 
SUPRKME COURT OF THE UNITED STATES 
IN THE SCALA CASE IT WAS HELD THAT 
THE WASHINGTON RAILWAY AND ELEC¬ 
TRIC CO. WAS SIMILAR TO THE RAILROADS 
INVOLVED IN TEE FOLLOV/ING FOUR 
CASES. 


United States v. B. d’ 0. S. llh Biri/.. 22() V. S. l-t. 

This suit was to set aside an oi’der of the Interstate 
Commerce Commission directing the ap])ellees to es¬ 
tablish switch connections with the road of the a])pel- 
lant and also through routes to and from ])oints on 
that road. The Commerce Court made a decree as 
})rayed and an ai)])eai was taken to the Supreme (’»)urt 
of the Pnited States. 

The B. & O. S. W. R. R. and the Norfolk c'c Western 
Rwv. were trunk lines of steam railroads running east 
and west across the State of Ohio, after almost touch¬ 
ing each other^at Norwood, a suhurl) of Cincinnati, 
they draw apart, the former in a northerly, and the 
latter in a southerly direction, hut come together again 
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at Hillsboro, about 53 miles further to the east.j The 
line of the traction company is an interurban electric 
railway, for ])asseng-ers and some frei«:ht, ru|miing 
under a State charter, between Norwood and Hillbboro, 
throiui-h the middle of a diamond enclosed bv the Isteam 
roads, and authorized to go on to Columbus, p'ov a 
numlH‘r of mil(‘s easterlv from Norwood to Stohelick, 
near Boston, the last mentioned road is verv near and 
almost parallel to the tracks of one of the other of 
the St (.'am roads, as it is again for tlu* last fivej miles 
lu*roi*e reai'liiiig Hillsboro. In the int(*rvening jsj)ace, 
between Boston and Dodsonville, the townb and 
villages on the electric line are from five to tep' miles 
by wagon distant from the nearest station on one of 
the steam roads. The traction company applied!to the 
Commission for switch connections and they wcj're or¬ 
dered as we have said. j 

The traction comj)any claimed that it was entitled to 
have switch connections because it was a lateral hranch 
line of railroad and, therefore, entitled to said comiec- 

i 

tions under the provisions of the act to regulate com- 
nieret* as amended bv the Act of dune IS, 11)10 (db Stat. 
L. 531)). i 

The Supreme Court in its opinion said: | 


‘‘It will be seen without much argumenlt that, 
unless the Traction Company is a lateral, branch 
line of railroad, the trunk line carriers, the!appel¬ 
lees, are not subject to the reciuirement lof the 
statute, so far as the Traction Company is con¬ 
cerned. I 

“The words ‘lateral, branch line’ do not refer 
to what the api)licant may become or be made by 
<)i-d(*r of tile Commission ))Ut to what it al]‘(‘ady is 
when it a])])lies. The power of the Commission 
does not extend to ordering a connection wlierever 
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it sees tit, ])ut is limit(‘(l to a ('(Ttain and some¬ 
what narrow class of lines. The most obvious ex- 
ami)les of such lines are those that are dependent 
upon and incident to tlie main line—feeders, such 
as mav he built from mines or forests to brine: 
coal, ore or lumber to the main line for shipment. 
\V(‘ a.er(H‘ with the (’ommerce Court that the Trac¬ 
tion Com])any is not within this class. It is an 
ind(‘p(*ndent ventur(‘, in its i;‘en(‘ral course parallel 
to, more or less com]M*tine’ with, th(‘ steam roads 
an<l workiii.u’ on a dilbu'cait ]>Ian. Presumably 
and so far as appears it was built and would have* 
i)een run without r(‘eard t() tlu‘ t‘xistc‘nc(‘ of the 
steam roads. Tin* cases eited on behalf of tlie 
a])])ellants as to tin* ])ower of railroad com])ani('s 
to construct ])ranc}i roads uinhu* tlunr charttu* do 
not ap])ly. Tluuu* the determination of the coni- 
])any lixes the cliaractei* of tlie branch; it builds 
the i>i-ancli from tin* bee-innine' as im-ident to the 
])ur{)oses of tin* conijiany. I^ut. her(‘, as we have 
said, this determination of tin* (Commission that 
the a]>pl'c;inis shall b(‘ a branch is I'ot eiioue'h; 
th(‘ api)licant must bt* a bi-anch befor(‘ it a])plies. 
That is tlu‘ absoluti* and reasona]>l(‘ condition, 
d'hat soin(‘ ship])(*rs would bi* accommodated by 
a switch connection is not enone’h." 


The ti'actioii lin(‘ la^ferred. to in the al>o\'e cas(‘ (*x- 
tmnled throuyii open country foi- a dista.nci* of more 
than miles, it carri(‘d ]»a^>en_L;-ers and fi'ei.a-ht. It 
passed through numerous towns and \‘illa..e,'es and was 

authorized bv its chai'ter to e’o on to tiu^ (’itv of (’o- 

• ^ • 

lumbiis. ('iearly such an elet-ti'ic i*ailway is not at all 
similar to tin* (’aj>itai 'rj-jdloii (\»mt)any which o])er- 
ates it< cars solely on the streets an<! a'^enues in tin* 
District of t’nlumitia, with the exception of a f(“W miles 
of trackjiu’e in tin* subui’bs adjact-nt t^^ tin* District of 
(’olumbia, ahuii;- (Conn(*cticut Avenin*, tiiroui;ii a 
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lliic'klv s(.‘ltU‘(l ai’ea from Clievv Chase Circle tb Chew 

» • ! «- 

Chase Lak(\ and a few ears whieli it operates by lease 
over the lines of the l\ensiipe:toii Kaihvay ^iid the 
Marylainl and Washiiiii’ton llailway Company.! 

In the ea>e of Kansas Citif Western Railiva\j Co. v. 
MeAfJfjir, 240 V. S. ol, the court said: | 

“This is an action for })ersonal injuries f)rought 
i)y tlu* del'endant in ei’ror against the plaintiff in 
error in wiu)se employ in* was. The original peti¬ 
tion aileg(.‘d that tlR‘ d(*fc‘ndant operatecl a line of 
eleeli’ic railway extending from Jjeavepworth, 
Kansas, ihrongii Wolcott and Kansas (dty in the 
same Slate into Kansas Citv, Missouri, that the 
plaintiff was a nnMorman upon a car on the line 
a!!<i was injured in Kansas ])y i\ collisionj due to 
tin* d(*fi*ndanl *s negligence*. An amendment was 
allowed alleging that the ])laintilT was injijired on 
a trij) from Kansas City, Missouri, to I|jeaven- 
worlh, with fui'thei' details, and that the defen¬ 
dant's negligent acts were in violation of the act 
of ('ongi'i'ss c()iitI'olling siuhi matl(‘rs when the 
parties were* (*ngaged in commei’ce amohg the 
Stat(*s. The* de*fe*ndant was a Kansas CQi’pora- 
tie)n having an electric I'ailwav from Le*aveiiworth 
into Kansas City, Kansas. It liad a trafhejagree?- 
nu*nt with the* .Me*lropolitan Stre(*t Railway Com- 
])any o)»<*i'ating sti-e*(*t i*ailways in Kansaj^ City, 
Missouri, hy which the latter was to receive tlie 
e-ars of the* forme*r carrying ])assengei1s and 
fi-e*ight anel m<>ve* 1h«‘m tlirough el(*signateel streets 
in .Missonia and hack to Kansas; e*acli ])art^’ to l)e 
liahle foi* darna're* dm* te) its iiegligence elnrihg this 
])a!"t of the* transit, and tlie fai‘(‘s anel freight 
money 1e> lx* <]i\’ie](*d in ce*i*tain ])re)])e)r1 ions.| Ky a 
lat(*r agr(*('m(*n1 the* route was modihe*d hnd it 
was ])rovide*d that the* d«*f(,‘ndant slionld ])by tlie 
1 1 'ainnuni's wage*s during the mc>V(*ment in^Iijssouri 


i 


no 


but that they sliould he under the exclusive con¬ 
trol of tile Metropolitan (’oint)any and as between 
said coinpanies, should in all re>pects be re^ai\led 
for the time bein^’ as its eini>ioyes. There was evi- 
(ieiice that in fact at tiie time of tiie accident the 
only contnh exercised by the Missouri (’ompany 
was to })Ut a conductor upon tlie car to receive th(‘ 
fares, tiiat while in Missouri it ri‘C(*ived its or(h*rs 
from tin* Kansas side. ;ind tiiat the Company was 
in the bauds of I’eceiwu’s who seem not to have* 
rec<iiiiiiz(.‘d tin* couli'ael. rin* plainliif i*'ot a \’(‘r- 
dict which was sustaiiuvl. The eri'ors assie-ned 
ai‘i*, in snlistaiice. that the anunidnient ex])i‘essly 
lirin^e-ind the case und(‘i- th(‘ act of ('oiiLiress ou^^'ht 
not to have !)(‘en a!lowe(i: tiiat l:ie act does not 
apply to (‘lecti'ie roads and that, i!‘ it does, the de¬ 
fendant was not en.eae(‘d in commei'ce amoiii'' the 
States, or at least w;is not if the contraet b(‘tween 

the companies icoverned the inovcmunit of the car. 
^ 

“Th(‘ (h‘f(Midant *s i-oad apiiears to be of tlie 
class of hln‘ Ti’action romj)any that was IxTore 
th(‘ c()Ui*t in I'ififf'f/ Sfafr^i r. BaUnimri' (C’ Ohio 
SniffInrf'sfrru U. If., V. S. 14, and that was ex- 
ce])l(‘d from tin* (U‘cision in Ontdl/d ([' ('niftiri! 
Bhffjs SI reef Iff/, i'. I itfrrsfaf (• ('nin hirrcr ('nni)nis- 
s/o//. 2d() r. S. .‘)24. d).'!”. Snell i-oads have been 
indd to be within the ai't of ('nn,erc*ss. S/ifihmn' 
({’ /. S. If. If. f'. ('a m. *217 F(‘(i. I'e]). olS. See 
Act of June IS. IblO, c. 209, Sec. 12: 2(1 Stat. r)29, 
r)r)2. So ae'ain many cas(\< have intiTnat(‘d that 
tin* technical considiM'atioiis by whicli tine defen¬ 
dant s(‘(‘ks to (‘stablisli that it was not (Mivaired in 
coinnn‘rc(‘ ainonir th(‘ Stat(*s aia* not final. J^rnitn. 
If. If. r. (lark Bmfhrrs M'fffhia Cn.. 22S V. S. dob, 
4()7. Saranc r. Join s. 22o V. S. .*>01. 0 * 20 . Siriff 
r. TJiifrJ Sfafrs. 190 V. S. 27'), 298. But these 
questions really are immaterial her<‘ since tln‘ 
Kansas statute is so similai* 1o tiiat of tin* T niti*d 
States that tin* liabilitv of tin* d(‘f(‘n(hint does 
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not ap])C‘ar to be atTeetcnl by the (|nestio]ji whieli 
of them irovenied tlie case. In sncli circuii^stancos 
it is nnnec(*ssary to decide wliicli law a])prK*d. 
(hlcciqn ((• Xnrfinrcsfcni By. r. (h'ay, ‘2317 U. S. 
399."’ ■ ■ I 

I 

It a])i)ears from this case that the Kansas City Kail¬ 
way Company was similar to the 'Washing'toli Kail¬ 
way «S: Kl(‘ctric Comi)any as it ran throni^li opeii coun¬ 
try, niKpiestionably over its own ri<»-ht of way, from 
Leavenworth, Kansas, to Kansas City, Missouri, a 
distance of a])pr()ximately 25 miles. It also iti})pears 
that the statements of the 8n])reme C'oui't are mere 
dicta for it savs lhad as the Kansas statute is sb simi- 

• I 

lar to the Federal statuti*, “in such circumstaiuces it 
is unneces.sary to decide which law ai)plied." i 

I 

1 

SpoJxduc d* /. E. B. B. (\). r. United *S7a/|cs, 241 
r. S. 344. 


This was a suit by the United States agaii^st the 
railroad com])any for fifteen alleged violations jof the 
Safety Appliance Act. 'flu^ violations c()iisis|t(‘d in 
hauling in interstate commerce twelve ('ars !which 
were not provided with hand-holds or grab-irpns at 
the end, as i*e(piired by the Act, and tliree cai's|which 
were not e(iui])pt‘d with automatic couplers. Thie rail¬ 
road company admitted the lack of equipmeikt but 
claimed that as the cars were used upon its l^ne of 
street railwav that thev were therefore ex])resslv ex- 
cepted from the operation of the Act. 

There was a verdict and judgment against thg com¬ 
pany on all liftecni charges in the court below. | 

The coui't in its opinion stated the facts as follows: 


i 

i 


I 

i 


I 


i 

i 


‘‘We briellv stale llu* inateriai tacis. Tiie iiail- 

•> 

road (’ompaiiy operated a street railway system 
in Spokane, Wasliinglon, and sex'rrai inlei‘in‘i)an 
electric* lines, one of which extended from Spokane 
to C’oeur d'Alene, itlaho, a distance of about 
forty miles. Over this line passeiiiicr trains com¬ 
posed of two or mo!‘e cars were opc*rated sta!’tini;' 
at a station near tin* center of S])okane and rnn- 
nincr for a mile and a <jnarter on tiie street r:dl- 
wav tracks to the companv’s cards iioai* the oitv 
limits and thence over its j)rivat(.‘ |•ie■ht oi‘ way 
to (’oeiir d'Ahnie. The road was standai'd u'aimc*. 
with rails of standai'd wei,ti'lit and the passeiiu'er 
trains wei'e made up accordini;' t«» .standard rail¬ 
road rnl(‘s with markers to desi.enati* the trains 
and wery run on sclu*dules and hy ti'ain orders. 
I hissenyx*i-s traveled on tickets eiitltiiny th<*]>i to 
rich* to and t’rom (h‘siu'natc*d stations at which 
rei^iilar stops wei'(* made and c‘X]irc*s^ matt(‘r and 
i)ay‘y'au'c W(‘r(‘ cari*ii‘d on tin* ])assenyer trains, 
'rin* street-car business man was (‘ntir(‘iy sopai'att* 
from that doiu* ])y tin* intc‘rni-l)an lint*, tin* c'ln- 
])loy(*t*s of tin* oin* having- nothiinr wliate\'(*r to do 
with tin* other, and altlion.u'h sto])s we!*t* iiiade by 
iiit(*]*iirban trains within the (‘itv limits and whih* 
on the* str(*t*t railwav tracks, t]n*v W(*rt* nnnh* soldv 
for tin* ])nrposo of taking* on and lt*ttinir off pas- 
st*n.Lr(‘rs to or from stations oiit>id(* tin* city. In 
addition to its ])ass<‘nii't*r trains tin* int(*]'nr])an 
lint* also o])(*rated freiii'ht trains which, howev(*r, 
start(*d from tin* com])any's yai'ds and ran di- 
i*(*ctly to Coenr d'Alene and did inVi tln‘r(*roi'(* t‘n- 
tt*r n})on tin* sti'eet railway tracks. 

“Tin* tift(*en cars ]n‘re in <iin*>t{on w(*]*(‘ ])as- 
s(*ny*t*r cars and on tin* day nann*d were* us(*d in 
]>asseni:-(*r ti*ains whi(*h were ran from tin* station 
in Spokane to tin* city limits amd tln*nc(‘ ov(*r tin* 
com])any's riii'ht of way to ro(*nr d'Ah*in*. Twelve 
of tln*m (those which it was charL:-(*d were not 
e(]ni]>])ed at the ends with irrab-irons or hand- 
liolds) were cars reufiilarlv used on the internrban 
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linos and woro roiind(*d at llio ends and oijjiippod 
with I’adial oouplnrs to unable the trains t(^ make 
sliai*]) turns/' * * i 

•‘The otlu'r three ears were lari^e stia^eit eai’s 
whieli wei’e r»‘u-iilai’lv used onlv on tiie stredt rail- 
wa\ tracks, but which ))(‘caus(‘ o{‘ umisualiv Iheavv 
trathe o’.i till* dav named W(*i*e counled toti*t]ier 
with link and ])in c(>u])lers and o])erati‘d as aj train 
to ('oeur d'Alene." ! 


The Safety A])plianei‘ Act related to eommoh ear- 
riei's, not I’aili'oads alone, and thei'e was ex])ected| from 
the ])rovisions of this Aet trains, ears, and loOomo- 
tives whieh wen* used on street railways. i 

• j 

The railroad eonpiany eonteiided that as thej ears 
in (piestion were operated over the sti'eet rajlw.ay 
tracks from tlie station in Spokane to the yards of 
till* company, tiiey wen* “used upon street railjways 
jind therefore exemi)ted from the re(|uiremeiits of the 
Aet." i 

Tlie Su])reme ('ourt then points out that if the posi¬ 

tion taken by tin* railroad eom])any was correct it 
would be within the power of the railway company 
by operating’ a train for a trilling distance over tr'acks 
within the exce])tion to thei'eby secure the right tljeri*- 
after to oiierate such trains over long distances \tith- 
out regard to compliance with the safeguard of| the 
statute which otherwise would be controlling. ;The 
court tiieii continues: 1 


“And this reasoning disposes of the contention 
deduced from the use of tiie word ‘exclusively!' in 
the provision excei)ting cars used on logging ilail- 
roails and its alisence in the street railway claiiise, 
since on the face of the statute the object of bbth 
jirovisions was to exempt both the logging ijind 
street railway cars from the operation of the jact 
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only W|]ien used for logging on the one hand and 
on street railways on the other, and not to ex¬ 
empt them when not so used.'' 

The Spokane and 1. E. R. R. Company, which o])cr- 
ated trains of electric cars hauling passengers and 
freight through open country a distance of 40 miles, i<; 
entirely different from the Cai)itnl Traction (^om])any. 
This road is very similar to the Washington, Balti¬ 
more and Annapolis Electric Railway which is op(‘r- 
ated between the Cities of Washington, Baltimore and 
Annapolis, and clearly is not a street railroad but an 
interurban electric railway. The fact that the C’athtol 
Traction Company does run some of its cars across 
the District line and into the State of Maryland do«“^ 
not change the situation, for the Supreme Court in the 
OmaJia <C' (W)U)tciI Bluffs casc\ supra, said: 

“Street railroads, on the other hand, are local 
are laid in streets as aid to street tralhc, and for 
the use of a single community, even thougli that 
community be divided bv state lines, or under dif- 
fereiit municipal control." 

Spokaue <T /. E. H. R. Co. r. (\nupin'll, 241 T. S. 

497. 

This was an action for personal injuries under the 
PT'deral Employers' Liability Act of A])ril 22, 1908. 

At the time of Campbell's injury, July 31, 1909, the 
comi)any was o})erating a single track electric railway 
between thei ('’ity of Spokane in the State of Wash¬ 
ington and the town of Coeur d’Alene in the State of 
Idaho. It was operated under standard railroad rules. 
Tlie running time of regular ti’ains was tixed by a 
time-table, upon which they were designated by mini- 
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bcrs. Special trains \vore run by telegraphic orders 
given by a train dispatcher, whose office wasi in Spo¬ 
kane. Under the rules, regular trains were superior 
to s])ecial trains, and specials were required to look 
out for and keep out of the way of the regulajrs. Un¬ 
less a s])ecial train had orders from the tijain dis- 
l)atcher fixing a meeting point with the reguljir train, 
or in some other way giving it a right to disregard the 
time when the latter was due according to llie time 
table, it was required to be clear of the main liiH‘ at any 
]K>iiit tive minutes before the regular train was due 
at tiiat point according to the time table. (kim])bell 
was an ex})erienced motorman, had been in the com¬ 
pany’s employ for several years, and was coijversant 
with its luiles and its methods of train operatijon. On 
the day lie was injured he was the motorman in charge 
of a s])ecial train running between Spokane and Coeur 
(UAlemu made U]) of a combined motor and passenger 
car and two trailers, and referred to in the traiii orders 
as Motor 5, that being the number of the motor car. 
The train was ecjuipped with Westinghouse air| brakes. 
After several trips between the termini, it was <tt Coeur 
d'Alene about 4:30 o'clock in the afternoon, ijeady to 
start for Spokane when ordered to do so. liegular 
train Xo. 2i) was about due to arrive. Under! orders, 
the nature of which was in dispute, Campbell! started 
his train west from Coeur d’Alene, and lUid 1 ) 1 * 0 - 
ce(‘ded some distance when he discovered a train ap- 
])roaching on the same track from the oppositle direc¬ 
tion. Upon seeing this he applied the brakeis, with¬ 
out success, and there was a collision, in which he re¬ 
ceived serious personal injuries. The train with ^vhich 
he collided was regular No. 20. I 

There was a verdict and judgment for $?,500 in 
favor of Campbell, I 



36 


Tlio contentioTu amonir otlieri:, was advanced Uy 
Cam])])oll tliat his train was not e(ini])])(‘d with })roper 
air ])rakos as required ])y tlie Safety Ap])liance Act. 
Th(‘ defendant contended that the Act only a])])lied to 
steam locomotives of)erated hy a locomotive (‘iiyine. 
The Su])reme (’ourt. how(*v(‘r, rejected this contention 
and held that the ])rovisions of the Act ai)|)lied to elec¬ 
tric railways such as tlu‘ defendant, hut did not a])ply 
to street railwavs. 

The mere .readinir of the facts in tin* above case is 
snflicient to show the (‘litire disimilarity IxUwec*!! tin* 
S})okan(* I.'K. R. R. ( ’o. (’o., and tin* (’a])ital 'fraction 
('onqiany. 


THE FEDERAL EMPLOYERS’ LIABILITY ACT 
SHOULD BE STRICTLY CONSTRUED. 

That laws, such as the Federal Kmployers' Idahility 
Act, are construed strictlv is shown hv the ruliim's of 

• * V 

courts of last resort, of Iowa in McLrof! r. (liicar/n, 
cfc., Itdihnif/ Co.. 12') Iowa, 270; Massachus(*tts in 
Fallo}! r. nV*.v/ EnrJ Sfred Ralhraif Compa)ni, 171 
Mass., 24!), oO X. F. (i.’K); Minnesota in LHitthinlsf r. 
Dididh Sfrrcf Rij. Co.. (>.') Minn., 2)S7, ()7 X. \V. 1006; 
Funk r. St. Paul Street It if. Co.. 61 Minn., 435, 52 Am. 
St. 60S, 20 L. I\. A. 20S; Missouri in Sants r. St. Louis 
(k Mrri/ttae it. It. ('o., 174 Mo. 53, 61 L. IT A. 475; 
(todfret! r. St. Ltjuis Tourist C<r. 107 Mo. 103, and 
Jfdtusoti r. M( tropojitiiti Street Itadiratf ('otupautf. 
1(14 Mo. A])p(*als, 5SS; Te.xas in It Hep /*. 77/c (ialrt's- 
tott ('itif Itaihrap ('o.. 13 Te.xas Civ. A])p., 247, and 
Viririnia in X or folk Tract it >n Ctt. v. EUiuptoti, lOS Va., 
245, all construinii’ fellow servant laws similar in elfect 
and j)ui-])ose to the Federal Fmployers' Liability Law 
as ai)plyin”' iiurely to railroads and not to street rail¬ 
wavs. 
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In Finik r, Hail road Co)apanif, 61 ]\Iinn., 1^35, 29 
L. H. A., 208, nunitioiUHl above, the law construed ap- 
})lied to “every railroad corporation.” The couijt said : 


“Perha])s it may be conceded that, techinically 
s])(‘akinLi-, the term railroad would include a street 
i-ailway so far jis its roadbed was made (j>f iron 
or st(‘el i*ails foi’ wheels of cars to rim n])on.| - * * 
“AVhen the words of a statute are riot ex¬ 
plicit the intention is to be collected from the con¬ 
text from Xho occasion and necessity of la\y, from 
the mischief felt, and the object and remedy in 
view * * Can it bo fairly and reasonably held 
that it was a legislative intent to apply thb term 
railroad to street railwavs? It is a malter of 
common knowledge that street cars operated by 
cable or electricitv are more readilv managdd than 
those operated by steam, where long passen^cjer and 
freight trains, with their weight and mombntum, 

are not so easilv controlled. A street car is gen- 

1 

orally run se])arately, rarely with more thin two 
or three coupled together, and there is but little 
danger of collision. They do not run so rjjipidly, 
their movements are easily and quickly checked, 
aiid the roadbeds are constructed upon level or 
graded sti’eets, without deep cuts, and generally 
lighted. Xor do street railways earrif f\'elf)l}^. 
The greatest railroad hazard and danger (jf per¬ 
sonal injury to railroad employes arise frpm op¬ 
erating their trains. There is no such daniger in 
oi)(‘rating street railways, whatever may b^ their 
motive ])ower, because they do not carry freight. 
Es])ecially is the danger in coupling theif cars 

entirelv absent.” I 

i 

j 

The coui-t concludes that street railways, tjhough 
within the t(‘chnical meaning of the terms used'^ were 

I 

not within th.e mischief felt which resulted jn the 
passage of the law and therefore were not witlpn the 
legislative intent, I 


I 
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In Sa}}}.<i r. The PiaUiraif ('on)panjf, 174 Mo., 53, Gl, 
L. R. A., 475, tlio stntuto to ‘‘(‘Vi*ry railroad 

corporation.*' Tlie defendant had been ineor])orated 
as an ordinary railroad company with the power of 
eminent domain. It was sliown that it had e.xercisiM] 


the riirht of eminent domain to acMpiire ])art of its rail- 

wav; tliat its road in the citv was in the ritv str(‘ets, 

• • • 

and of tin* same ('iuiraetm- as oi'dinai’v str(‘(*t rjiilwavs, 
wliile in the country it was ])artly of tliat character and 
])artly of the cliaracter of the ordinary steam railroads, 
and the cars were moved bv elect ricitv with trollevs, 
and for carryinir passenirers only, except that the de¬ 
fendant had one car jiropelled as its passeiijjfer cars 
were, wliich was used to carrv tlie United States mails 

I • 

and on(‘-half of it was arranired to carrv freiirht or ex- 
])ress packayns and was so used. Ulu* court said: 


“It i> tin* pi‘euliar naturt* of tin- h.T/ard 
to tin* I’ailroad business that ni:ik<*s the 


i in'l(h‘nt 
founda¬ 


tion of this statuti*. 
runs throuu'h all tin* 


Kef(*rene(‘ to this ])(*cnliarily 
(*asi‘s sustaininii’ tin* vali<lity 


of the f(*llow-servants statut(*s. 


“In Hailway Comjiany 
Ml-. Justice Brewer said: 


r.s. Kllis, 1()5 r. S., 150, 
‘The business in which 


they ar(‘ enu-au'ed is of 
nature and the liabilitv 


a p(*culiai*ly danu(‘rous 
in tin* (*X(‘rcis(* of its 


])()lic(' ])ow(*r may justly require many thin.irs to 
1)0 done by them in order to securi* lif(* and pro])- 
ertv.' 

“In Lavalee ?*.s. Hailway rom])any, 40 Minn., 
2G3, 41 N. "W., 974, the court said: ‘The frequency 
and ma.irnitude of the daiyiri^rs in which those em¬ 
ployed in operatins: railron((fi are exposed; the dif¬ 
ficulty, sometimes impossibility, of escapiuir from 
them, with any amount of care, when they come; 
the fact that a irreat number of men are employed, 
cooperating in the same work, so that no one of 
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them can know all the others, their com^jetency, 
skill, and care, so that he may not be said to 
voluntarily assume the risk arising from tie want 
of skill or car(‘ by any one of tin* nuinb(‘r alre suffi¬ 
cient rc'asons for a]>])lying a rule of liability on the 
])art of tin* eTn])1oy(‘r to tin' (*in]doye so employed, 
diff(M*(‘]it from that ordinarily ap])lied between 
master and servant/ ! 


^^But no reason can be suggested why sitch dif¬ 
ference should be founded, not on the character 
of the employment, nor of the danger toj which 
those em])loyed are exposed, but on the character 
only of the employer. j 

“Tn Johnson rs. The Kailroad Compainy, 43 
Minn., 222, 8 L. B. A., 419, where the couirt was 
considering what em])loyes were within the sco])e 
of the fellow-servants statute, said: ^The|refore, 
after mature consideration, our conclusion |is that 
if any limitation is to be placed by thejeourts 
upon the application of this statute, and ipmn 
constitutional grounds there must be, thb only 
one which will furnish any definite or logic^d rule 
is to hold that it only applies to those emjployes 
who are exposed to the peculiar hazards incident 
to the use and operation of raUroad.^ and jwhose 
injuries are the result of such dangers *1 * * 

men engaged in the operation of .afreet rdlhvay.^ 
are exi^osed to hazards, but vot to the p^ndiar 
hazards which distinguish men engaged in Operat¬ 
ing steam railroads and which have madei them 
a class for s]'>(‘cial legislation.’ ” I 


In Xorfnik Traction Com pan jf r. EUiiuiton, lOS 
Virginia, 245, the Court of Appeals construed thO Vir¬ 
ginia P^ellow-servant Act, sec. 1()2, Virginia Constitu¬ 
tion, which applied to ^^every’ employe of a railroad 
company engaged in the physical construction aiid re¬ 
pair or maintenance of its roadbed * or Jn any 

work in or upon a car or engine standing u^on a 
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track, or in the physical operation of a train, car, 
enpne, or switch, or in any service requiring his pres¬ 
ence upon a train, car or engine,'' and said: 

“If, therefore, it he conceded that the word ‘rail¬ 
road^ in its broadest signification, would include 
both street railways and steam railroads, never- 
theless a critical examination of the language of 
section 162 and other i^ortieiis of the constitution 
and laws of the State in jmri i}iaforia, aided by 
the history and s])irit of the ])rovisiom lead to the 
conclusion that the words *raiJrnafJ (■nwpa)iff' as 
employed in that section, were only intend(‘d to 
apply to railroads proper, or eowmerrial rall- 
roadsd^ 

The Virginia court gives an enlightening com])ar- 
ison showing the “inherent dangers of the res]HH‘tive 
businesses of railroad com})anies ])roper aTid street 
raihrap com])anies'’ as illustrated by statistics takem 
from the rej)orts of the State Cor])('>ration Commission 
of Virginia, and savs: 

V. * 

“In 1903 on steam railroads out of a total of 
2789 ]H*rsons killed or injured by accident, 2319 
were employes. On electric railways ont of a 
total of 493 ])ersons killed or injured by accident, 
9 were employes. In 1904. on stiann railroads, 
out of a total of 2781 ]>ersons kill(‘d or injured by 
accidents, 2264 were em]>loyes. On electric rail¬ 
ways out, of a total of 206 ]HU-sons killed or in¬ 
jured by accidents, 9 were employes. In 1905 on 
steam railroads out of a total of 1812 persons 
killed or injured by accident, 1353 were em])loyes. 
On electric railways out of a total of 230 persons 
killed or injured by accident, 19 em])loyes. And 
in 1906 on steam railroads out of a total of 2277 
persons killed or injured by accident, 1775 were 
employes. On electric railways out of a total of 
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203 persons killed or injured by accident, 27 were 
employes. * * It is also worthy of inotice 

that while the dockets of this court abound with 
fellow-servant cases occurring on steam railroads 
we recall but one instance of the kind iiji con¬ 
nection with electric railways.” 

•' ! 

j 

The above statistics indicate clearly the exceptional 
hazards under which the employees of railroads must 
work, and why such employees have been made the 
object of special protective legislation. i 

It is tliei'efore res])ectfully sulmiitted tliat thcl Fr^l- 
rral Ewploifcr^F LiaJ^ilifp Arf of April 22, 19(i\8, re¬ 
lating sol(‘Iv to common carriei’s bv railroad has iho au- 
' . ’ ‘ . i ‘ 

])lication to tlie street railway (‘om])any wliich |s the 

defendant in this case. | 

Mention is made in the plaintiff’s brief of th^ fact 
that at one time the Capital Traction Company op¬ 
erated a freight car on the Chew Chase line. ! The 

' • I 

record on this ])oint shows that before the Cit\[ was 
built up out to Chevy Chase, and before there \\’as a 
general delivery of merchandis(‘ in tin* ('itv bevcnid 
the city limits, tlie Capital Traction Company op¬ 
erated a small freight car for hauling parcels for 
bons(‘wives. It was a ])arc(‘l fr(*iglit exclnsilvely; 
there were no facilities for hauling heavy freight^ and 
that the car in question liad not been 0 })erate(J for 
about 10 years at least. fl\. 21 , 22 .) i 

We respectfully submit that this parcel servicp for 
the convenience of the housewives living in Chew 
Chase could in no way change or tend to change the 
Capital Traction Company from a true street raijway 
to a railroad. ! 

Plaintiff’s brief also contains the statement tijat a 
part of the line of the Washington Maryland Railway 
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Company (the c()n-(‘ct nann^ t>ciiiy tin* Marvlaiid and 
'Washington Kaihvay Company) in the District of 
Columbia is on a i)rivate riglit-of-\vay. This is incor¬ 
rect, and an examination of tlie chartcn* of this Com¬ 
pany (27 Stat. L. .‘Ul) will show that if the Com])any 
ac(]nire(l any land in the District of Columbia it was 
required to dedicate said land, before the laying of its 
tracks, as a public street. The record (lisclos(‘s that at 
the time of the accident the Ca])ital Ti-action C()m])any, 
by lease, opet’ated certain of its cars ovin* the tracks of 
the Maryland 'Washingto]! Railway (\)m])any to the 
Village of Takoma Park, a small snbni-b ])artly in the 
District of Columbia and ])artly in the Stat(‘ of 
Maryland. 

It is also stated in plaintiff's ])rief that tin* ('’a})ital 
Tractioii Company issues commutation tickets for use 
on its railway system outside tlu' District of (V)lnmbia. 
The fact is that no ])erson boarding a eai* of the Ca))ital 
Traction Com])any in the District of C'olnmbia can 
at that time, ])ay his fare to a point in .Maryland, and 
conversely no ])erson boarding a cai’ of th(‘ ('a])ital 
Traction Com])any in Maryland can at that time ]>ay 
his fare within the District of ('olnmbia. T1 k‘ rate of 
fare i]i the District of Columbia is Se and six tokens 
are sold for 40c. In Maryland the rate of fare is be 
in each zone, and the (V)m])any issues commutation 
tickets of 100 for j^M.OO. 

These commutation tickets are sold at the reduced 
rate in -Maryland the same as tokens are sold at a re¬ 
duced rate in the District of Columbia. If a ])assenger 
boards a car;of the Capital Traction Com])any in the 

District of Columbia desiriiig to go to ('!u‘vy ('base 

^ • 

Lake he must pay a fare of 8c or one token from the 
point at which he boards the car to the District line. 
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Fl)on reacliiiig the District line he is required to pay 
a cash faro of 5c or one commutation ticket. (R. 121-22) 
Dho rate of fai‘o in the District of Columbia ijs fixed 
])v the Public Utilities Commission of the DistHct of 

• I 

Coluni])ia and in Maryland by the Public Utilities 
Commission of Maryland. (H. 21-22.) I 

i 

(ku'tainlv it cannot be successfully contended that 
* " . . i 

the sale of said tokens and commutation tickets at a 

reduced rate would chani^-e a street railway coinpany 

into a railroad. I 


EVEN IF THE CAPITAL TRACTION COMPANY 
WERE A COMMON CARRIER BY RAILROAD 
WITHIN THE PROVISIONS OF THE FED¬ 
ERAL EMPLOYERS’ LIABILITY ACT OF 
APRIL 22, 1908, NEVERTHELESS THE 

PLAINTIFF COULD NOT RECOVER IN THIS 
ACTION AS HE WAS NOT ENGAGED IN THE 
OPERATION OF A RAILROAD AT THE TIME 
OF THE ACCIDENT. 


It is not contended in this case that the plaiiitiff at 
the time he received his injuries was engaged iii inter¬ 
state commerce, and the record shows that at the time 
of tlic accident tin* cai* o])(*rat(‘d lyv the ])laintifT was 
procccMling from tin* Navy Yard to 14th Stre<h and 
Coloi'ado Avenue; the two points mentioned | being 
solely and entirely within the District of Colombia. 
(K. ]). 19.) I 

In this case the })laintiff ^langum was operajting a 
sti'eet i-ailway car on a street railway between points 
solely within the District of Columbia, and the tracks 
over which his car ])assed were on the public streets 

I 

and avenues of the City of Washington and passed 
through a densely settled community. I 

Even if it could be said—and this we do npt con- 
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cede—tliat wlicii the Capital Traction Company runs a 
street car to Kensinii:1oii, Maryland, or to Takoma 
Park, ^laryland, that it is eiiiraged in the operation of 
a railroad, nevertheless it certainly could not be said 
that it was operating anything other than a street rail¬ 
way with respect to its cars operated between points 

solelv within the District of C'oluml)ia and in no wav 

• » 

connected with intt‘rstate commerce. This court had 
occasion to consider a very similar (question in the case 
of Tdfflor r. SouiJicm liaUivaif, 57 Apt). 1). C. 21. 

In llial eax* tin* phiinlirf L<'ulse 'faylor was eiii- 
j)Ioyed as an elevator operator in the office building 
of th(‘ Soutlu‘rn Railway Company on Pennsylvania 
Avemu‘ in this Cdtv. 'Pin* (devator which was being 
opt*rat(‘d by the ])laintil*f stuck at or near the eighth 
door of the building. Being unable to move it, .she 
summoned the engineer, a Mr. Smith, who went into 
the ])enthouse to release it. When the elevator was 
rehuised it suddenly droi)ped to a little below the third 
tlooi*, where })Iaintiff was found in an uncon.scious con¬ 
dition. She brought an action against the Southern 
Railway Coni})any for damages. In the trial court it 
was contended bv the defendant that the T-^ederal Em- 

I * . 

])loyers Liability Act did not a])i)ly and as plaintiff’s 
injuries were caused by the negligence of a fellow 

servant there could be no recoverv. The trial court 

* 

held that the Federal Employers Liability Act was ap- 
])licable but this court reversed the decision of the 
lower court and remanded the case for a new trial. 

It cannot be (piestioned but that the Southern Rail¬ 
way Com])any is a common carrier by railroad within 
the ineaniiig of tin* Fed(‘ral Hin])loye]‘s Liability Act of 
lb()8. But as the plaintiff, Lonisi* Taylor, in the opera¬ 
tion of an elevator was in no wav connected with the 


I 
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o|)(‘i‘a1Ion of a railroad, tlie acl was hold not to H])ply. 

This court then discussed the provisions of tin? Fed¬ 
eral Employers Liability Act of 1906 which provides: 


‘‘That every common carrier eniraged in|trade 
or commerce in the District of Columbia 1 * 

shall be liable to any of its employees * * for 
all damai;-es which may result from the negligence 
of any of its ollieers, agiails oi* employees, jor by 
reason of anv defect or insufficiencv due to its 
ne.u'ligence in its cars, engines, a])plianees!, ma¬ 
chinery, track, roadbed, ways, or works.” j 


The Court then savs: 


eoiiclusioii is irr(‘sistibl(‘ that ({(‘feiidiliit, in 
the operation of its elevator in its office building. 


is not aff(*cted bv the statute abolishing the fWlow- 
servant doctrine, as applied to common cai*riers 
engaged in commerce or trade in the District of 
Columbia. Tn reaching our decision, it is hot a 
relevant matter of concern that the general!busi¬ 
ness of defendant company is that of a common 
carrier, and that its office building is used as the 
center from which the operation of its extensive 
system of railroads is directed and controlle^l.” 

A])plying this doctrine to the case at bar thq con¬ 
clusion is irresistible that the defendant, in the opera¬ 
tion of one of its street cars between two points solely 
within the District of Columbia and over the piublic 


streets and avenues of the District of Columbia, ils not 
affected by the Federal Employers Liability Act of 
1908, abolishing the fellow-servant doctrine. In reach¬ 
ing this conclusion it would not be a relevant matter of 
concern, even if it could by any stretch of the ima^na¬ 


tion be held that the real business of the defendant 
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was tliat of a common carrier by railroad, for at the 

I 

linn* of tin* acci(lt‘nl in ([in*sli(>n tin* ])laintifr was en- 

I 

i»-aire(l niuinestionably in the oi)eration of a street car 
on a street railwav. 


CONCLUSION. 

It is r(*spectfully submitted that the judgment ap- 
])ealed from is correct and should be affirmed. 


Hesi)ectfully submitted, 

G. Thomas Dunlop, 

Frank J. Hooan, 

Edmund L. Jones, 
AfionicifFi for Defendant, 


Wasliington, I). G., February 25, 1929. 




